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An exchange calls attention to the recent 
decision, by the Supreme Court of Indiana, 
of Bruns v. Clausmier, as an illustration of 
acts performed by officers in charge of the 
apprehension of criminals, which, though in 
the main commendatory, are not official acts 
for which their sureties may be liable. In 
the case referred to it was held that_a sheriff 
does not act officially in sending photographs 
of an accused person, with descriptions of 
such person, to various individuals and police 
departments, whereby the accused is held out 
to the world as a criminal, and that the sheriff 


and his sureties are not liable on his official | 


bond for such acts, though the officer may be 
amenable to a libel suit. It was also held 
that if, in his discretion, a sheriff deem it 
necessary to the prevention of the escape of 
an accused person to take the prisoner’s pbo- 
tograph, and to ascertain his height, weight, 
and other physical peculiarities, and his name, 
residence, place of birth, etc., he may do so, 
without incurring liability on his official bond 
therefor, his acts being without personal vio- 
lence to the prisoner. The authorities are 
uniform that unless this discretion is abused 
through malice, wantonness, or a reckless dis- 
regard fur, and a selfish indifference tu, the 
common dictates of humanity, the officer is 
not liab'e. Firestone v. Rice, 71 Mich. 377, 
38 N. W. Rep. 885, 15 Am. St. Rep. 266; 
Diers v. Mallon, 46 Neb. 121, 64 N. W. Rep. 
722, 50 Am. St. Rep. 598. It is the duty of 
the said officer to search the person, and take 
from lim all money or other articles that may 
be used as evidence against him at the trial. 
Rusher v. State, 94 Ga. 363, 21 S. E. Rep. 
593,47 Am. St. Rep. 175, and note on p. 
180. And he may take from him any danger- 
ous weap ons, or anything else that said officer 
may, in his discretion, deem necessary to his 
own or tie public safety, or for the safe- 
keeping of the prisoner, and to prevent his 
escape ; and such property, whether goods or 
money, he holds subject to the order of the 
cyurt. Closson v. Morrison, 47 N. H. 482, 
93 Am. Dec. 459; Commercial Exchange 
Bank v. McLeod, 65 Lowa, 665,19 N. W. 





Rep. 329, 22 N. W. Rep. 919, 54 Am. Rep. 
36; Reifsn) der v. Lee, 44 Iowa, 101, 24 Am. 
Rep. 783; Holker v. Hennessy, 141-Mo. 527, 
540, 42S. W. Rep. 1090, 64 Am. St. Rep. 
524, 532, and note p. 537, 39 L. R. A. 165; 
Gillett, Cr. Law (2d ed.), sec. 158. In 
Closson v. Morrison, supra, and Holker v. 
Hennessy, supra, it was held that said officer 
might not only take any deadly weapon he 
might find on the person, but also money or 
other articles of value found upon the person, 
though not connected with the crime for 
which he was arrested, and could not be used 
as evidence on the trial thereof, by means of 
which, if left in his possession, he might pro- 
cure his escape, or obtain tools, implements 
or weapons with which to effect his escape. 





The Supreme.Court of the United States, 
in Chicago, Milwaukee & St. Paul Ry. Co. v. 
Clarke, has upheld the general policy as de- 
clared by the leading courts of this country 
of a liberal construction of the doctrine of 
accord and _ satisfaction. Reversing the 
United States Court of Appeals for the Sec- 
ond Circuit, the supreme court decides that, 
where parties to a dispute deliberately agree 
upon a basis of settlement of all mutual de- 
mands, the strong presumption is that such 
settlement shall be regarded as a final wiping 
off of the slate. The position was taken that 
the :ule that payment of a less sum in satis- 
faction of a larger sum is not binding for 
want of consideration only applies when 
the larger sum is liquida'ed, and when 
there is no consideration whatever for the 
surrender of a part of it, and that the rule it- 
self is to be considered so far with disfavor 
as to be confined strictly to cases within it. 
It was held that the payment of a specified 
sum conceded to be due, by including certain 
items but excluding disputed items, on con- 
dition that the sum so paid shall be received 
in full satisfaction, will be sustained as a2 
cxtingu'shment of the whole sum, where the 
aggregate amount isin dispute. Chief Jus- 
tice FuJler refers to Johnson v. Brannan, 5 
Jvhns. 268, in which the ancient rule that 
where a liquidated sul is due the payment of 
a less sum in satisfaction thereof, though ac- 
cept d us satisfaction, is not binding as such 
fur want of consideration, is charactt rized as 
‘‘that rigid and rather unreasonable rule of 
tbe gld law,’’ He also refers to the disap- 
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proval of Mr. Justice Nelson of the principle 
of such rule in Kellogg v. Richards, 14 Wend. 
116. Many other cases cited by the chief 
justice, including Brooks v. White, in the 
Supreme Judicial Court of Massachusetts (? 
Metc. 283), favor the doctrine that the an- 
cient rule is ‘‘not to be extended beyond its 
precise import; and whenever the technical 
reason for its application does not exist, the 
rule itself is not to be applied. Hence, judges 
have been disposed to take out of its applica- 
tion all those cases where there was any new 
consideration or any collateral benefit re- 
ceived by the payee, which might raise a 
technical legal consideration, although it was 
quite apparent that such consideration was 
far less than the amount of the sum due. The 
Civil Code of California provides: Part per- 
formance of an obligation, either before or 
after a breach thereof, when expressly ac 
cepted by the creditor in writing, in satisfac- 
tion, or rendered in pursuance of an agree- 
ment in writiog, for that purpose, though 
without any new consideration, extinguishes 
the obligation. Several other State have 
adopted statutory provisions substantially in 
accord with that of California. They em- 
body the common sense, and not in any sense 
immoral, spirit of the present day to effectu- 
ate agreements which were intended to be of 
complete accord and satisfaction, regardless 
of the technical form in which they are 
couched.’’ 








NOTES OF IMPORTANT DECISIONS. 


MASTER AND SERVANT—NEGLIGENCE—NEW 
APPLIANCES.—In Cincinnati, N. O. & T. P. Ry. 
Co. v. Gray, decided by the United States Circuit 
Court of Appeals, Sixth Circuit, it appeared 
that the reveiver of a railroad substituted 
a new and different switch for one form- 
erly used in a switch yard. The new switch 
was a reasonably sate appliance and _ prop- 
erly construc ed, but it operated in a different 
manner from the former one, and, under very 
probable conditions, was dangerous to those us- 
ing it and not acquainted with its operation, but 
no regulations as to its use or other instructions 
were given the employees inthe yard. Within 
two or three days after the switch was put in, a 
car was derailed in attempting to pass over it, 
and a yard foreman who was riding thereon was 
killed, under circumstances clearly indicating 
that, if he had known the manner in which the 





switch was operated, the accident would not have 
occurred. It was held that the receiver was lia- 
ble for having failed in his duty to give proper 
instructions. The court said in part: 

‘In the case of Railroad Co. v. Herbert, 116 U. 
S., at p. 648,6 Sup. Ct. Rep. 593, 29 L. Ed. 758, 
in speaking of the correlative duties and rights 
of master and servantin regard to machinery, ap- 
pliances, etc., the supreme court in one sentence 
epitomizes a phase of the subject in this language: 
‘His (the servant’s) contract implies that in re- 
gard to these matters his employer will make ad- 
equate provision that no danger shall ensue to 
him.’ Doubtless, the dangers alluded to were 
unnecessary or unknown dangers, but this state- 
ment from the court’s opinion gives a clear idea 
of the master’s duty in the case before us. The 
master should have taken adequate measures to 
make known the dangers which persons ignorant 
of the workings of the new switch might incur 
by its use. 

‘‘Many other cases from the supreme court 
might be referred to illustrative of the general 
principles we are discussing, but we will only 
name that of Railway Co. v. Archibald, 170 U. 
$. 669, 18 Sup. Ct. Rep. 777, 42 L. Ed. 1188, and 
that of Railway Co. v. Ross, 112 U. 8. 377, 5 Sup. 
Ct. 184, 28 L. Ed. 787, where on page 382, 112 U. 
S., page 186, 5 Sup. Ct. Rep., and page 790, 28 L. 
Ed., the court, after alluding to the arguments 
by which the doctrine that the servant assumes 
the known and ordinary risks of bis employment 
are supported, said: ‘But, however this may 
be, it is indispensable to the employer's exemp- 
tion from liability to his servant for the conse- 
quences of risks thus incurred that he should 
himself be free from negligence. He must fur- 
nish the servant the means and appliances 
which the service requires for its efficient and 
safe performance, unless otherwise stipulated; 
and if he fail in that respect, and an injury re- 
sult, he is as liable to the servant as he would 
be toa stranger. In other words, while claim- 
ing such exemption, he must not himself be 
guilty of contributory negligence.’ 

‘In 1 Shear. & R. Neg. (5th Ed., sec. 202), 
the authors say: ‘A master who employs serv- 
ants in a dangerous and complicated business is 
personally bound to prescribe rules sufficient 
for its order and safe management, and to keep 
his servants informed of these rules, so far as 
may be needful for their guidance.’ 

‘‘And they amplify the principles applicable to 
this case in section 203 in the foilowing language: 
‘It is also the personal duty of the master, so far 
as he can, by the use of ordinary care, to avoid 
exposing his servants to extraordinary risks which 
they could not reasonably anticipate, although 
he isnot bound to guaranty them against such 
risks, nor to guard against an accident which is 
not at all likely to happen. The master must, 
therefore, give warning to his servants of all per- 
ils to which they will be exposed, of which he is 
or ought to be aware, other than such as they 
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should, in the exercise of ordinary care, have 
forseen as nevessarily incidental to the business 
in the matter and ordinary course of affairs, 
though more than this is not required of him. It 
makes no difference what is the nature of the pe- 
culiar peril, or whether it is or is not beyond the 
master’s control. Aud itis not enough for the 
master to use care and pains to give such notice. 
He must see that it is actually given. If, there- 
fore, he fails to give such warning, in terms suffi- 
ciently clear to call the attention of his servants 
to a peril of which he is or ought to be aware, he 
is liable to them for any injury which they suffer 
thereby without contributory negligence. Such 
notice must be timely; that is, given in sufficient 
time to enable the servant to profit by it. It is, 
therefore, the duty of the master to give ade- 
quate and timely warnings of changes in the sit- 
uation involving new dangers.’ 

‘*The last proposition announced in the para- 
grapb just quoted is supported by several cases, 
such as Railroad Co. v. Kerr, 148 Ill. 605, 35 N. 
E. Rep. 1117; Donahoe v. Railroad Co., 153 Mass. 
356, 26 N. E. Rep. 868; Stephenson v. Ravens- 
croft, 25 Neb. 678, 41 N. W. Rep. 652; Milling 
Co. v. Sharp, 5 Colo. App. 321, 38 Pac. Rep. 850. 
Elliott, in his work on Railroads (vol. 3, secs. 
1268, 1272, 1273), lays down the recognized gen- 
eral propositions in regard to the duty of the 
master to furnish safe appliances and safe places 
for the servant to work in, but we do not deem it 
necessary to cite other authorities. 

‘“‘We conclude that while the railroad track in 
the yard at Somerset, and even the new switch 
itself, were in good physical condition, and while 
it is shown that the receiver used at least ordinary 
care to have them so, still that the existence of 
the latent dangers connected with the operation 
by ignorant persons of the new form of switch 
just put in must have been known to the receiver, 
and that such information must have been ac- 
quired by him when he was purchasing the switch 
and preparing to put it in use inthe yard. At all 
events, that he must be charged with having 
such information we cannot doubt. If this is 
true, it follows that it was his duty to give notice 
of those dangers to Gray by explanation in some 
form. or by rules or regulations brought to. his 
attention. There does not seem to have been 
anything of this kind done. If notice in any 
form of the exact facts had come to Gray before 
he-went upon the train, his going would then 
have been at his own risk, and his not signaling 
the engineer to stop the train when he saw that 
the switch was open would then have been his 
own folly. Not to have endeavored to stop the 
train under such circumstances, and if he had 
known of the danger arising from the switch be- 
ing open, would have been suicidal; but not to 
have made an effort to have the engineer stop, un- 
der the actual facts as disclosed by the evidence, 
shows the utter ignorance of Gray of the danger 
about which the master should have seen that he 
was accurately informed. 





“The general and correct propositions of law 
that an employer does not insure the safety of his 
employee; that if the latter knows of risks, and 
voluntarily subjects himself to them, the master 
is not liable for the injury thereby incurred; and 
that, generally, all that is required of the master 
is to provide reasonably safe appliances for the 
use of his employees in their work, and reason- 
ably safe places for them to work in—are in no- 
wise questioned. The sole ground upon which 
we rest our judgment upon this case is that there 
was a latent and unapparent, but avery certain 
and material, danger to uninformed employees, 
accustomed to operating the other form of switch, 
in the use, without sufficient knowledge, of the 
new so-called ‘automatic switch,’ under the cir- 
cumstances of this case, of which danger it was 
the duty of the receiver, who must have known of 
it, to give, in some way, clear and unmistakable 
information to his employees, including Gray. 
The failure of the receiver to do this by regula- 
tion, rule, notice, or otherwise, was such negli- 
gence upon his part as renders him liable for the 
injuries to Gray, who was evidently subjected to 
a great risk and hazard, the existence of which he 
did not suspect, but which could have been ob- 
viated very easily by notice to him from the bet- 
ter informed receiver.”’ 





BENEFICIAL ASSOCIATION — SUSPENSION OF 
MEMBER—By-Laws.—In Supreme Tent, etc., v. 
Volkert, 57 N. E. Rep. 203, decided by the Ap- 
pellate Court of Indiana, it appeared that the by- 
laws of a beneficial society, which were part of 
the contract of insurance between it and its mem- 
bers, provided that, if a member should engage 
in any occupation prohibited by the by-laws, 
among which was the sale of liquor, his certifi- 
cate should become void from the date of his en- 
gaging in such occupation, without any action on 
the part of the officers of the society, and that the 
receipt of an assessment from such member after 
his engaging in a prohibited occupation should 
not be a waiver of the condition. It was held 
that where a member engaged in the sale of liq- 
uor, which fact was known to the local author- 
ity to whom he paid his dues, and the society re- 
tained and received the last assessment with 
notice of the fact that the member died while en- 
gaged in the sale of liquor, the society in an ac- 
tion on the certificate, was estopped from assert- 
ing that the certificate was forfeited, and that 
where the by-laws of a beneficial association, 
which were a part of the contract of insurance 
between the society and the member, provided 
that any member who should engage in the sale 
of liquor should, from the date of engaging in 
such occupation, stand #uspended, and ‘the soci- 
ety,on the death of a member, had knowledge 
that he was engaged in the sale of liquor at the 
time of his death, but sent blanks to the benefi- 
ciary for proofs of death, it was thereby es- 
topped from asserting that the certificate was 
forfeited. 
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PLACE OF CONTRACT. 


The term ‘‘lex loci contractus’’ (the law of 
the place of making a contract) has given rise 
to much confusion because of the double sense 
in which the term is used by the courts, some 
of them using it to denote the law of the 
place where the contract was made, and 
others to denote the law by which the con- 
tract is to be governed. It is the first of 
these uses which will be treated of in this 
article, the purpose being to determine where 
the contract is made in cases where the con- 
tract in dispute is made partly in one State 
or country and partly in another, or where it 
is made in one State or country to be per- 
formed in another. In the following classes 
of contracts the proper determination of this 
question is of the first importance to fix the 
rights and liabilities of the parties to the con- 
tract: A. Insurance Contracts. B. Prom- 
issory Notes. C. Bills of Exchange. D. 
Acceptance of Drafts. E. Usurious Con- 
tracts. F. Contracts for the Sale of Intoxi- 
cating Liquors, when Such Sales are Subject 
to Statutory Regulations. : 

A. Insurance Contracts.—1. Life Insur- 
ance.—Life insurance has attained such a vast 
growth during the last fifty years as to pos- 
sess important public relations. It has be- 
come a usual and a favorite means for mak- 
ing provisions for the relatives and creditors 
of the assured. Life insurance companies 
are in the nature of savings banks in which 
are invested much of the surplus earnings of 
the people. It is because of the growth and 
importance of life insurance that many, if not 
all, of the States have statutes regulating the 
conditions under which insurance business 
may be carried on. As these conditions vary 
in the different States it often becomes im- 
portant to both the insurer and the insured 
to know just where the contract was made in 
contemplation of law, as upon this will de- 
pend the law which is to govern the contract ; 
for the well-known rule is that a contract is 
to be governed by the law of the State where 
the contract is made. As the insurance com- 
panies draw up the contract of insurance this 
matter is practically under their control, as 
by inserting the clause ‘‘not binding until 
countersigned by the agent at —-——,’’ or 
‘‘not binding until signed by the secretary of 
this company at their home office in Sg 








etc., they can control the place of contract. 
The courts almost invariably determine the 
question as to where the contract was made 
by the question ‘‘when did the transaction 
first become binding upon the parties as a 
contract.’’ The place of contract is where 
this occurred. Now, by the insurance com- 
panies inserting these phrases designating 
when the policies shall become binding upon 
the company, the courts usually hold that 
when the policies are signed by the designated 
person, and not until then, they become bind- 
ing upon the parties as contracts. The ques- 
tion then, is, what authority did the agent 
have; was his action final, or did the com- 
pany reserve the right to accept or reject the 
insurance contract. This principle is well 
illustrated by a case decided in 1846,' in the 
Scotch Court of Sessions, in which a citizen 
of Scotland made proposals for insurance 
upon the life of a Scotchman, and thereafter 
received a policy which was prepared at the 
head office in London, England, and then 
transmitted to the Edinburg agents, by whom 
it was delivered to the insured, and to whom 
the insured paid the premium. It was held 
by the whole court, the judges delivering 
opinions seriatim, that the contract was an 
English contract because the Edinburg agents 
were not authorized to complete contracts 
binding upon the company. Speaking of the 
agents and the importance they bore in the 
transaction, the learned justice (Lord Cock- 
burn) said, page 375: ‘‘Theagent * * * 
had no power to complete insurances. He 
was a mere hand to transmit, very probably 
with his opinion of them, proposals, and to 
receive and deliver policies. He did nothing 
that might not have been done by the post 
office ; yet this was all that was Scotch in the 
transaction. It is said that delivery com- 
pletes such a contract, and that here the de- 
livery was in Edinburg. True, but what was 
delivered? An English contract—a policy 
granted by a company having its place of 
business in London, executed according to 
the forms of the law of England, and bearing 
no reference to any foreign locus solutionis, 
either of the premium or of the sum insured. 
The delivery or the acceptance of such a deed 
did not make it express a contract according 


1 Parken v. Royal Exchange Assurance Co. (1846),8 
Session Cases, 365, 375. 
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to the law of France, America, Holland, Ger- 
many, or wherever the insurer happened to 
receive the ipswm corpus of the writing. 
* * * In short, I can scarcely conceive a 
contract more entirely devoid of all Scotch 
features, or one more deeply impressed by 
all the features of England.’’ This case was 
cited with approval in the federal court for 
the District of Massachusetts,? Justice Clif- 
ford giving the opinion. In this case, a 
policy was issued by a New Jersey insurance 
company, insuring the life of a citizen of 
Massachusetts. The question to be decided 


was whether the non-forfeiture statute of’ 


Massachusetts controlled the policy. It was 
held that the policy was a New Jersey con- 
tract, and therefore not governed by the 
Massachusetts statute. The contract was 
completed in New Jersey when the company 
accepted the risk ; the premium and loss were 
payable there; and all that was done in 
Massachusetts was the delivery of the policy 
under the instructions of the company by an 
agent who had no authority to make or alter 
contracts, waive forfeitures, or grant permits. 
In May of the same year the same judge held* 
that the place or seat of the contract of in- 
surance is the, place where the proposals of 
one party have been accepted by the other, 
the contract in the case at bar being complete 
when the proposals of insurance submitted by 
the decedent were accepted by the company 
at its home office, and such acceptance made 
known to the applicant in the accustomed 
way. The agent in this case not having the 
power ‘‘to make, alter, or discharge contracts 
or waive forfeitures,’ the contract was not 
binding until accepted by the company. Un- 
til then no suit could have been brought on 
the policy. In 1879* the same court, by 
Judge Lowell, referred to the Desmazes case 
as deciding the case then at bar, the differ- 
ence in the facts of the two cases being of 
slight importance ; in the later case the agent 
was required to countersign and deliver the 
policies, but the court held that this was only 
for the purpose of preserving written evidence 
of the agent’s transactions, and not for the 
purpose of giving him authority to conclude 


2 Desmazes v. Mutual Benefit Life Ins. Co. (1878), 
Fed. Cas. No. 3,821. 

3 Shattuck v. Mutual Life Ins. Co. (1878), 4 Cliff. 
598, Fed. Cas. No. 12,715. 

4 Whitcomb v. Phoenix Mutual Ins. Co. (1879), Fed. 
Cas. No. 17,530. 





the contract ; the countersigning and delivery 
in this case was as much a ministerial act as 
the delivery alone in the other case. But 
this is not the construction usually put upon 
this requirement; the rule is that where the 
policy expressly provides that it shall not be 
binding until countersigned and delivered by 
the agent, the contract is held to be made in 
the State where this takes place, whether the 
company’s home office is in such State or not. 
The underlying principle of all these insur- 
puce cases is so well stated by Judge Deady 
in a case decided by him in 1880, that I quote 
from his opinion:® ‘‘Where, then, was the 
contract made, in Wisconsin or Oregon? The 
answer to this question involves the inquiry, 
where did the final act take place which made 
the transaction a contract birding upon the 
parties. The premium was paid to the agent 
of the plaintiff at Portland, who then and 
there countersigned and delivered the policy. 
This was the consummation and the comple- 
tion of the contract. But to put this beyond 
a doubt, the policy itself declares that it shall 
not be binding on the company until these 
acts are performed. And, until it was bind- 
ing on the company, it was not binding on 
the applicant; in short, it was not yet a con- 
tract, but only a proposition.’’ Most of these 
cases are brought in the federal courts be- 
cause of diverse citizenship, but the federal 
cases above cited are supported by the de- 
cided weight of authority in the State courts.* 

No objection can be made to the logic of 
these decisions, but there is a danger of fol- 
lowing too closely the letter of the contract 
which, in all of these cases, is drawn up by 
the insurance company. Under these very 


5N. W. Mut. Life Ins. Co. v. Elliott (1880), 5 Fed. 
Rep. 225, 228. See also Knights Templar, etc. Co. v. 
Berry (1892), 50 Fed. Rep. 511; Phinney v. Mut. Life 
Ins. Co. (1895), 67 Fed. Rep. 498; Penn Mut. Ins. Co. 
v. Bank Co. (1896), 72 Fed. Rep. 418; Equitable Life 
etc. v. Nixon (1897), 81 Fed. Rep. 796, 798; Equitable 
Life, etc. v. Trimble (1897), 83 Fed. Rep. 85; Mutual 
Life Ins. Co. v. Hill (1899), 97 Fed. Rep. 268, 267. 

6 Alabama—Continental Life Insurance Co. v. Webb 
(1875), 54 Ala. 688. Illinois—Pomeroy v. Manhattan 
Life Ins. Co. (1866), 40 Ill. 398. Kentucky—St. Louis 
Mut. Life Ins. Co. v. Hennedy (1869), 6 Bush, 450. 
Louisiana—Hardy v. St. Louis Mut. Life Ins. Co 
(1874), 26 La. Ann. 242, Maryland—Fidelity Mut. Life 
Ins. Assn. v. Ficklin (1891), 74 Md. 172,179. Ohio— 
Moore v. Charter Oak Life Ins. Co. (1879), 8 Ins. Law 
Journal, 78 (Cincinnati Superior Court). Virginia— 
Manhattan Life Ins. Co. v. Warwick (1871), 20 Gratt. 
614, 623. Wisconsin—Estate of Breitung (1890), 78 
Wis. 33. 
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decisions the companies are permitted to, and 
of course do, insert clauses in the policies 
withdrawing themselves from the operation of 
the statutes of States in which they are per- 
mitted. by courtesy, to do business, while 
obtaining all the advantages of its license. 
It is not the place of a foreign corporation to 
dictate to a State, that unless its laws please 
the said corporation it will withdraw itself, 
by special contract with the insured, from the 
operation of such distasteful laws. But it is 
the place, and furthermore the duty, of the 
State to protect its citizens by declaring on 
what terms these foreign corporations shall be 
permitted to do business within its borders. 
A corporation undertaking to do business be- 
yond the territorial limits of the State creat- 
ing it does so only by comity.” The legisla- 
tures of the various States should enact laws 
declaring that all policies of insurance deliv- 
ered in the State should be governed by the 
law of such State. When delivered these 
policies are local transactions and should be 
governed by local law. Though the weight 
of authority, both State and federal, is de- 
cidedly the other way, I think this is the 
more reasonable and the better way to treat 
this vexed question; and a number of able 
decisions of the federal courts support this 
theory.® 

2. Fire Insurance.—As in life insurance 
there are two classes of cases, each decided 
by reference to the authority given the agent 
of the insurance company. Where he is au- 
thorized to receive applications of insurance, 
but not to finally bind the company, it is held 
that the contract is complete when the com- 
pany accepts the risk and manifests such ac- 
ceptance by issuing its policy. The place of 
contract is the State or country where such 
acts occur, irrespective of where the home 
office of the company is.’ But where the 


7 Paul v. Virginia (1868), 8 Wall. 168, 181. 

8 White v. Connecticut Mut. Life Ins. Co. (1877), 4 
Dill. 177, Fed. Cas. No. 15,745; Fletcher v. New York 
Life Ins. Co. (1882), 18 Fed. Rep. 526, 528 (1885), 117 
U. 8. 519: Wall v. Equitable Life Assur. Soc. (1887), 
82 Fed. Rep. 278 (1890), 140 U. S. 226, 282; Berry v. 
Knight Templars’ & Masons’ Life Indem. Co. (1891), 
46 Fed. Rep. 489; Mutual Benefit Life Ins. Co. v. Rob- 
ison (1898), 54 Fed. Rep. 580, 584; Equitable Life 
Assur. Soc. v. Winning (1893), 58 Fed. Rep. 541; Hicks 
v. National Life Ins. Co. (1894), 60 Fed. Rep. 690. 

9 Hyde v. Goodnow (1850), 3 Comst. (8 N. Y.) 266; 
Wright v. Sun Mutual Ins. Co. (1858), 23 How. 412; 
Ford v. Buckeye State Ins. Co. (1869), 6 Bush (Ky.), 
133; Eureka Ins. Co. v. Parks (1871), 1 Cinn. Sup. Ct. 





agent is given the power to bind the com- 
pany, or where it is expressly stipulated that 
the policy shall not be binding until counter- 
signed by the agent, the contract is not com- 
plete until such countersigning and delivery 
by the agent takes place; and where this oc- 
curs is the place of contract.'® 

3. Marine Insurance.—In contracts of ma- 
rine insurance, the place of contract is the 
State or country where the premium is paid 
and the policy delivered, as this is held to be 
the formal conclusion of the contract." A 
very peculiar case arose in 1861,! where an in- 


‘surance policy was made in New York by a 


New York insurance company in favor of 
American citizens, in pursuance of an agree- 
ment abroad by the company’s agent. The 
policy was countersigned in China by such 
agent, as was required by its terms to render 
the policy binding. It was held that the re- 
quirement of the agent’s counter-signature 
was merely for the purpose of authenticating 
the issuance and delivery of the policy, the 
president andsecretary of the insurance com- 
pany being the proper officers to execute the 
contract. But I think the true reason for 
this peculiar decision can be seen by examin- 
ing the first sentence of the opjnion given by 
Judge Hoffman, which I quote: ‘‘If the 
contract can at all be regarded as a Chinese 
contract we are without information as to 
the law which would govern it in China, and 
must therefore interpret and decide upon it 
according to our own.’’!* 

B. Promissory Notes.—An interesting and 


574; Lamb v. Bowser (1876), 7 Biss. 315, 372, Fed. Cas. 
Nos. 8,008, 8,009; Northampton Mutual Ins. Co. v. 
Tuttle (1878), 40 N. J. Law, 476; Clarke v. Union Fire 
Ins. Co. (1884), 6 Ontario, 223, 227; Western v. Genesee 
Mut. Ins. Co. (1885), 2 Kern. (12 N. Y.), 258; Marden 
v. Hotel Owners’ Ins. Co. (1892), 85 Iowa, 584. 

10 Daniels v. Hudson River Fire Ins. Co. (1853), 12 
Cush. (Mass.) 416; Bailey v. Hope Ins. Co. (1869), 56 
Me. 474; Todd & Co. v. The State Ins. Co. of Mo. 
(1876), 3 Week. No. Cas. 330, 11 Phila. 355; Cromwell 
v. Royal Canad. Ins. Co. (1878), 49 Md. 866; Crunow 
v. Ins. Co. (1892), 37 S. Car. 406. 

11 Meagher v. Etna Ins. Co. (1861), 20 U. C. Q. B. 
607, 617; Pattison v. Mills (1828), 2 Bligh. (N. S.) 519, 
567, affirming Albion Fire Ins. Co. v. Mills (1828), 3 
W.&S. (Se. App.) 218; St. Patrick Assn. Co. v. Brad- 
ner (1829), 8 Shaw & Dun. 51; Heebner v. Eagle Ins. 
Co. (1857), 10 Gray (Mass.), 181; Thwing v. Gt. West. 
Ins. Co. (1872), 111 Mass. 93, 109; Jn re Insurance Co. 
(1884), 22 Fed. Rep. 109. 

2 Huth v. N. Y. Mut. Ins. Co. (1861),8 Bosw. (N. 
Y.) 588. 

18 p. 551. 

14 p. 546. 
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important question often arises as to the 
place of contract of a promissory note which 
is written and signed in one State or country 
and delivered in another. In a much cited 
English case” the following were the facts. 
The defendant was a British subject, residing 
in Florence, Italy. He became surety for 
his brother, who wrote two promissory notes 
and sent them to the defendant in Florence,who 
there signed and returned them by post to his 
brother. The brother in England then signed 
and delivered them to the Union Bank of 
London. Suit was brought on the notes. 
Defendant claimed that the cause of action 
did not arise within the jurisdiction of the 
English court, thus fairly and squarely pre- 
senting the question which country was the 
place of contract. The court, per Martin, 
B., said: ‘*The question is, where was the 
contract made by the defendants, in London 
or in Florence? There can be no doubt that 
the contract was made in London, for there 
was no contract until the notes were deliv- 
ered to the plaintiffs by the agent of the de- 
fendants in London.’’ English law governed 
the case. In an early case in the federal 
‘supreme court'® an action was brought on 
promissory notes which had been dated and 
signed at Baltimore, Maryland, where the 
maker resided. The notes were then sent by 
mail to the maker’s agent in New York and 
were delivered there to the payee, in payment 
of goods purchased in New York. Defend- 
ant claimed that the notes were Maryland con- 
tracts and that he had been discharged from 
liability on the notes by a Maryland court, 
under the insolvent laws of that State. It 
was held that the notes were New York con- 
tracts, and therefore beyond the jurisdiction 
of the Maryland courts; the court basing its 
decision on the ground that although the 
notes purported to have been made at Balti- 
more they were delivered in New York. New 
York and not Maryland was the place of con- 
tract. Chief Justice Bigelow states the rule 
in this class of cases in the following extract 
from an opinion given by him in 1862:" 
‘‘The defendant put his name on the back of 
the note in another State, while it was in the 


15 Chapman v. Cottrell (1865), 3 Hurl. & Colt. 
(Exch.) 865, 34 L. J. Rep. (N. 8S.) (Exch.) 186, 187. 

16 Cook v. Moffat (1847), 5 How. 295. 

17 Lawrence vy. Bassett (1862),5 Allen (Mass), 140, 
141. 





hands of the original maker and before it was 
delivered to the payee. It was subsequently 
passed to the payee in this State for a val- 
uable consideration and then for the first time 
became a valid promise to pay money. “Un- 
til such delivery it was not a binding and 
operative contract, upon which the defendant 
could have been held as a party to the note. 
It was therefore the delivery to the plaintiff 
which consummated and completed the con- 
tract. When he lent his money upon it in 
this commonwealth he entered into a con- 
tract with the parties to the note, of which it 
was the written evidence. It follows that the 
lex loci contractus regulates and governs its 
interpretation.’’ This case was cited as de- 
ciding the same point in Bell v. Packard," 
and the rule as laid down in it is supported 
by both State and federal courts.” 

C. Bills of Exchange.—The general rule is 
that the place of contract of a bill of exchange 
is the State in which it first comes into legal 
existence by being negotiated. The lex 
loct contractus depends upon the place 
where the bill is delivered; not where it 
is made, drawn, or dated.” There is, how- 
ever, a recognized exception to the rule, well 
illustrated by the case of Lennig v. Ralston.”! 


‘In that case a purchaser for value in good 


faith relied upon the appearances given to a 
bill of exchange, no fact being exhibited to 


18 (1879) 69 Me. 105. 

9 Hitchcock v. U. S. Bank (1845), 7 Ala. 887, 429; 
Cook v. Litchfield (1853), 9 N. Y. 279, 290; Young v. 
Harris (1854), 14 B. Mon. (Ky.) 447; Standford v. 
Purett (1859), 27 Ga. 248; Lee v. Shelleck (1865), 33 N. 
Y. 615, 618; Mott v. Wright (1865), 4 Biss. 53, Fed Cas. 
No. 9,883; Faut v. Miller (1866), 17 Gratt. (Va.) 47; 
Campbell v. Nicholls (1868), 88 N. J. Law, 81; Sands 
v. Smith (18717), 1 Neb. 108; Overton vy. Bolton 
(1872), 9 Heisk. (Tenn.) 762; National Bank v. Smoot 
(1876), 2 MacArthur (D. C.), 371; Milliken v. Pratt 
(1878), 125 Mass. 374; Gay v. Rainey (1878), 89 Ill. 221; 
Hart v. Wills (1879), 52 Iowa, 56,2. N. W. Rep. 619; 
Hiatt v. Griswold (1881), 50 Fed. Rep. 573; Johnston 
v. Gawtry (1884), 83 Mo. 339, 11 Mo. App. 822; Heffle- 
bower v. Detrick (1885),27 W. Va. 16; Hill v. Chase 
(1886), 143 (Mass.) 129, 9 N. E. Rep. 30; Briggs v. 
Latham (1887), 36 Kan. 255, 13 Pac. Rep. 898; Stubb’s 
Exr. v. Colt (1887), 80 Fed. Rep. 417; Buehanan v. 
Drovers’ Nat. Bank (1894, 55 Fed. Rep. 223; Wells, 
Fargo & Co. v. Vansicklé (1894), 64 Fed. Rep. 944; 
Kuhn v. Morrison (1894), 75 Fed. Rep. 81. 

20 Davis, etc. Co. v. Clemson (1855), 6 McLean, 622; 
Freese v. Brownell (1871), 35 N. J. Law, 285; Gal- 
landet v. Sykes (1874), 1 MacArthur (D. C.), 489; Til- 
den v. Blair (1874), 21 Wall. 241; Scudder v. Union 
Bank (1875), 91 U. S.406; Farmers’ Bank y. Sutton 
Mfg. Co. (1892), 52 Fed. Rep. 191. 

21 (1854) 23 Pa. St. 187. 
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show the contrary. It was held that he was 
entitled to deal with it upon the assumption 
that the law of the place was that of Pennsyl- 
vania, as indicated by the appearance of the 
bill, and not that of England where it was in 
fact negotiated. The question of morals en- 
tered to some degree into the opinion of the 
court, as did also the desire to carry out the 
manifest intention of the parties to the con- 
tract. 

D. Acceptance of Drafts.—The contract to 
accept a draft is governed by the laws of the 
State where the contract is made, which is 
the State where the contract first becomes a 
binding obligation.” 

E. Usurious Contracts.—It is an estab- 
lished principle of law that a contract for a 
loan of money made in one State to be per- 
formed in another is governed by the laws of 
the place of performance, provided that the 
place of performance was not fixed different 
from the place of contract for the purpose of 
evading the usury laws of the State where the 
contract was in fact made.” The reason for 
this is that, as we have already seen, the courts 
hold that by their stipulations the parties 
have determined where the place of contract 
is. The courts will endeavor toascertain the 
intent of the parties, and an unlawful intent 
will not be presumed if it is clear that a law- 
ful one could have been present. In a case 
in Texas,* a resident of Texas being tempo- 
rarily in New York there executed a number 
of promissory notes but dated them at his 
Texas residence, stipulating on the face of 
the notes to pay twelve per cent. interest, a 
rate illegal under the laws of New York but 
legal in Texas. No place of' payment was 
designated. It was held that from the fact 
of dating the notes as if payable in Texas a 
strong implication arose that it was the mak- 
er’s intention that they should be paid accord- 
ing to the laws of Texas, under which the rate 
of interest to be charged was lawful. But 
the mere fact of dating the note in another 
State will not prevent the defense of usury 


22 Garrettson v. North Atchison Bank (1891), 47 Fed. 
Rep. 867; Hubbard v. Exchange Bank (1896), 72 Fed. 
Rep. 234. 

23 Miller v. Tiffany (1863), 1 Wall. 298; Building, 
ete. Assn. v. Logan (1895), 66 Fed. Rep. 827. 

24 Bullard v. Thompson (1871), 35 Tex. 318. See 
also Tillotson v. Tillotson (1867), 84 Conn. 335, 367; 
National Bank v. Smoot (1876), 2 MacArthur (D. C.), 
371, 373. 





being raised if the delivery of the note and 
its payment takes place in a State where the 
rate of interest charged by it is usurious.” 
According toa recent Pennsylvania case* 
this intent to evade the usury laws will not be 
presumed from the naked fact of a loan of 
money being made at arate of interest which 
is usurious by the laws of the State where the 
borrower resides, if it is stipulated that the 
money is to be repaid in the State where the 
lender resides, such rate being there unlaw- 
ful. This case is criticised in 10 Harvard 
Law Review, 311, as follows: ‘‘There is 
much confusion among the authorities on this 
question. On principle, the decision seems 
wrong. The sovereign power in Pennsyl- 
vania has declared usurious contracts to be 
illegal. Such contracts made in Pennsyl- 
vania never acquire a legal existence. ‘They 
are not only void in that State but void 
in every State, and everywhere.’ Akers v. 
Demond, 103 Mass. 323; Scudder v. Union 
Bank, 91 U. S. 406, 10 Harvard Law Review, 
170.”’ I think that this criticism is a just one, 
if the contract is madein Pennsylvania. But 
the court decides that by the agreement of 
the parties to repay the money in New York 
the contract was in contemplation of law 
made in New York; and this once admitted 
it follows that the law of New York controlled 
the contract. The same objection arises in 
this class of agreements that I pointed outin 
discussing the insurance cases that by their 
own stipulations the parties set at naught 
the express provisions of the sovereign 
power, under the protection of which they 
are making the contract. 

F. Contracts for the Sale of Intoxicating 
Liquors.—An important practical question 
presents itself when residents of different 
States negotiate for the purchase and sale of 
intoxicating liquors, the statutes of the 
various States differing so much in their at- 
tempts to prohibit or regulate such sales. 
For example, Michigan may have a statute 
providing that such contracts shall not be en- 
forcible, while Ohio may permit them to be 
enforced. The question is thus raised as to 
the place of contract. The rule is that the 
place of contract is determined by the ques- 


2% Hart v. Wills (1879), 52 Iowa, 56, 2N. W. Rep. 
619. 

2% Bennett v. Eastern Building & Loan Co. (1896) 
177 Pa. St. 233, 239, 35 Atl. Rep. 684. 
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tion: where was the contract completed, 
where did it first become a binding obligation 
between the parties? The place of contract 
is the State in whivh this occurred. This 
determination of what constitutes a consum- 
mation of the contract may involve the ques- 
tion of agency, as perhaps most of these sales 
are made through traveling salesmen whose 
powers to bind their principals may differ 
widely. Ifthe agent only has power to nego- 
tiate for sales which are not binding upon the 
principal until approved by him, the contract 
is not complete until such approval has been 
given; the place of contract being the State 
in which the ratification was given.” This 
general rule is upheld by Judge Cooley in 
Webber v. Howe,” but he points out the fact 
that in this particular case the order for the 
goods was taken by one of the plaintiffs in 
person; the acceptance as well as the giving 
of the order taking place in Michigan, there- 
fore the contract was invalid by reason of 
the statutes of such State. It necessarily 
follows from this decision that where the 
agent has power to bind the principal, the 
place of contract is the State in which the or- 
der was given.” Where the negotiations are 
entered into through the mails, the contract 
is completed in the State or country where 
the final acceptance takes place.” When the 
question of agency is not involved in the 
case, the general rule is that the contract be- 
comes a binding obligation between the par- 
ties when the goods are delivered to the com- 
mon carrier. The place of contract is the 
State in which the goods were received by 
the common ecarrier, irrespective of the State 
to which they were to be carried.*! But 


27 Kling v. Fries (1876), 38 (Mich.) 275,277; Rinds- 
kopf v. Ruyter (1878), 39 Mich. 1, 8; Backman v, 
Jenks (1869),55 Barb. (N. Y.) 468; Tegler & Co. v. 
Shipman (1871), 33 Iowa, 194, 199; Enys & Sons v. 
Priest (1884), 65 Iowa, 282; Schuenfeldt v. Junker- 
mann (1884), Iowa, 20 Fed. Rep. 357; Aultman & Co. 
v. Holden (1895), 68 Fed. Rep. 467, 469. 

23 (1877), 36 Mich. 150, 154. 

22 Taylor & Co. v. Pickett (1879), 52 Iowa, 467, 469. 

30 Whiston v. Stodder (1820),8 Martin (La.), 95, 
134. The civil law being in use in Louisiana, this 
case was decided according to the principles of the 
civil law; the court basingits decision on the doctrine 
laid down by Caseregis, in his 179th discourse on 
commerce. 

31 Schlesinger, etc. v. Stratton (1870),9 R. I. 578, 
affirmed in Mack v. Lee (1881), 13 R. I. 293; Orcutt v. 
Nelson (1854), 1 Gray (Mass.), 536, 543; Kline v. 
Baker (1868), 99 Mass. 253; Finch v. Mansfield (1867), 
97 Mass. 89, 91; Garland v. Lane (1865), 46 N. H. 245, 
248. 





where it is stipulated in the contract that after 
the goods are delivered in the State where the 
purchaser resides, the purchaser need not 
have them nor pay for them unless the goods 
are satisfactory to him, the contract is not 
complete until after such delivery and ac- 
ceptance by the purchaser.” 
Freperick R, Austin. 
Detroit, Mich. 


82 Wilson v. Stratton (1860), 47 Me. 120. 








CONTRACTS—SUBSTANTIAL PERFORMANCE. 





ANDERSON v. PRINGLE. 


Supreme Court of Minnesota, May 14, 1900. 


The doctrine of substantial performance of a build- 
ing or other contract, where of necessity the owner of 
the structure must retain the benefits of the contract 
so far as it has been performed, does not apply where, 
as in this case, the deviations from the terms of the 
contract are so substantial that an allowance out of 
the contract price would not give the owner substan- 
tially what he contracted for. 


Start, C.J.: This action was brought to es- 
tablish and foreclose a mechanic’s lien on the 
premises described in the complaint. The plaint- 
iff’s lien claim was abandoned by him on the trial, 
and the action then proceeded as one for the re- 
covery of money only for materials furnished and 
services rendered by the plaintiff to the defend- 
ants E. J. Grover and G. R. Jacobi pursuant to 
an express contract between them. ‘The trial 
court made its findings of fact and conelusions of 
law, and ordered judgment against the defend- 
ants named for $60 and interest. They appealed 
from the judgment so entered. One of the de- 
fenses relied upon by the defendants was that the 
contract upon which the plaintiff’s claim against 
them was based was an entire contract. and that 
the plaintiff had not performed it. Upon this 
issue the trial court found, in effect, that on Octo- 
ber 12. 1898, the parties made a contract whereby 
the plaintiff agreed to raise and level the store 
building of the defendants, furnish plank for foot- 
ing of cellar sill, square the cellar stud and board 
it in, put sill in center of the store, and replace 
the sidewalk as it was when the work began; for 
all of which the defendants agreed to pay him 
$100. That the plaintiff furnished the materials 
required, and substantialy performed the work, 
but he did not level the building in a proper man- 
ner; that the cost of so leveling the building 
would be $40; and that the reasonable value of 
the plaintiff's services and materials furnished in 
the prosecution of the work is $60. The con- 
tention of the defendants is that the undis- 
puted evidence in the case, and the findings 
of the court as well, conclusively show that the 
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plaintiff did not substantially perform his con- 
tract, and therefore the court erred in ordering 
judgment for the reasonable value of his part 
performance of the contract. The rule as to 
substantial performance of a building or other 
contract, where of necessity the owner of the 
structure must retain the benetits of the contract 
in so faras it may have been performed, is well 
settled in this State. The rule is that, where a 
contractor has in good faith made substantial 
performance of the terms of the contract, but 
there are some slight omissions or defects, which 
are readily remedied, so that an allowance there- 
for out of the contract price will give the other 
party in substance what he bargained for, the 
contractor may recover the contract price, less 
the damages on account of the omissions. But 
this rule of substantial compliance does not apply 
where the omissions or deviations from the terms 
of the contract or its performance are so sub- 
stantial that an allowance out of the contract 
price would not give the owner essentially what 
he contracted for. O’Dea v. City of Winona, 41 
Minn. 424, 43 N. W. Rep. 97; Leeds v. Little, 42 
Minn. 414, 44 N. W. Rep. 309; Elliott v. Cald- 
well, 43 Minn. 357, 45 N. W. Rep. 845, 9 L. R. 
A. 52. The plaintiff claims that there was a 
substantial performance of the contract within 
the rule stated. It is manifest from the findings 
and the evidence that there was not. The trial 
court found that the plaintiff performed only 60 
per cent. of his contract, and that the non-per- 
formance related to the leveling of the building. 
The undisputed evidence shows that the leveling 
of the building was the result sought by the de- 
fendantsin entering into the contract. The rais- 
ing of the building and the furnishing of the 
materials were merely incidental to the attain- 
ment of this object. Therefore the facts found 
by the court, when read in the light of the evi- 
dence, show that the non-performance of the 
contract by the plaintiff was not slight or casual, 
but that it was of asubstantial nature, and of such 
extent that an allowance out of the contract price 
would not give the defendants essentially what 
they contracted for. The doctrine of substantial 
performance is, if not strictly logical, equitable 
and wholesome. Its purpose is to secure sub- 
stantial justice between man and man by relax- 
ing in proper cases the rigid, and, in practice, 
sometimes harsh, rule as to the entirety of con- 
tracts. While we regret the necessity of revers- 
ing a case of the character of this one, and es- 
pecially so where the amount involved is so small, 
we cannot hold that there was a substantial com- 
pliance with the contract in this case without es- 
tablishing a precedent which will enable parties 
to contracts to abandon them, and recover on a 
quantum meruit, whenever they may find it for 
their interest to do so. Judgment reversed, anda 
new trial granted. 


Noret.—Recent Decisions as to the Effect of Sub 
stantial but not Literal Performance of Contract.—To 
recover the purchase price under a building contract, 





only a substantial, and not a literal, compliance there- 
with must be shown. Jennings v. Willer (Tex. Civ. 
App.), 32S. W. Rep. 24. In an action on a contract 
to make a quantity of paper boxes, it appeared that, 
when the contract was entered into, a copy of the 
matter to be printed, arranged in a-certain way, was 
submitted to plaintiff, and at the same time defendant 
submitted a folded cardboard of the kind of boxes 
theretofore used by defendant, which showed a differ- 
ent arrangement of the printed matter, but the evi- 
dence did not show which of these two was to be fol- 
lowed in the printing. Afterwards plaintiff delivered 
a number of boxes in which the printing was accord- 
ing to the copy, and the boxes so delivered were re- 
tained by defendant. Held, that defendant could not 
escape liability on the ground that the boxes were not 
according to the copy furnished. Gair v. Auerbach, 
34 N. Y. S. 3,13 Mise. Rep. 264. A finding that a 
building contract was substantially performed cannot 
be sustained, where it appears that the foundations 
were of less size than specified in the contract, and 
were constructed of inferior material; that the tim- 
bers in the frame of the building and in the parti- 
tions were smaller than called for by the speeifica- 
tions; that the chimneys were out of plumb, floors 
and ceilings out of level, walls uneven, and corners 
not square; and that the doors, windows and blinds 
were defective, and of poor material. Anderson v. 
Petereit, 33 N. Y. S. 741, 86 Hun, 600. One who 
claims a lien on land on the alleged performance by 
him of a written contract to sink a well thereon must 
show a substantial compliance with each requirement 
thereof, where there has been neither a waiver nor 
acceptance of benefits thereunder by the other con- 
tracting party. Omaha Consolidated Vinegar Co. v. 
Burns (Neb.),62 N. W. Rep. 301. In an action to can- 
cel a note a mortgage given for the construction of a 
house, where there was not a substantial performance 
of the contract, plaintiff was entitled to have the note 
canceled, though there was only a difference of $350 
between the value of the house as constructed and as 
it should have been constructed, the contract price 
having been $3,000. Berry v. Quackenbush, 105 Cal. 
299, 38 Pac. Rep. 740. A contract by which plaintiff 
agreed, in consideration of $10 per year paid by de- 
fendant, to maintain bins for storage of farm produce 
pending shipment, etc., held not substantially per- 
formed by furnishing a building, away from the rail- 
road station, and without any shipping facilities. 
Taylor v. Marcum (Minn.), 62 N. W. Rep. 330. Where 
work omitted by a contractor cannot be done except 
at great cost and with great risk to the building, the 
contract has not been substantially performed. Flan- 
nery v. Sahagian, 31 N. Y. S. 360,83 Hun, 109. A find- 
ing that the contract was substantially performed is 
not inconsistent with a finding of defects in the work 
which amounted only to 6 per cent. of the contract 
price. Murphy v. Stickley Simonds Co. (Sup.), 31 N. 
Y. S. 295, 82 Hun, 158. A building contractor is not 
excused for failure to furnish the quantity of material 
contracted for by the fact that the work done was a 
fair average job for that class of building. Golden 
Gate Lumber Co. v. Sahrbacher, 105 Cal. 114, 
88 Pac. Rep. 635. In an action on a contract for an R 
& M furnace, which contained no warranty, to recover 
the price, it appeared that an R & B furnace was put 
up, and it was claimed by plaintiff that there was 
practically no difference between the two furnaces. 
Defendant claimed that in several other respects the 
furnace was not according to contract, and that she 
expended money to make it effective, and she offered 
evidence to support such claim. Held, that it was 
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error to refuse to charge that if there was a substan- 
tial compliance with the contract, except that it took 
acertain amount to alter the work, the jury should 
find for plaintiff, less such amount. Hamburger v. 
Rottenberg, 30 N. Y. S. 240, 9 Mise. Kep. 477. Where 
the contract for a rebate on sales to plaintiff provided 
for a form showing sales made, plaintiff is not barred 
from recovery where he furnishes all the data neces- 
sary, though the precise form was not followed. 
Gottschalk Co. v. Distilling & Cattle Feeding Co. (U. 
S.C. C.), 62 Fed. Rep. 901. It was not a substantial 
performance of a contract to complete a partly finished 
building for $3,400 that the building was completed 
with the exception of putting in a few locks, door- 
knobs, some doorsteps, and a small amount of plaster- 
ing, to putin which cost the owner $267. Smith v. 
Sheltering Arms, 35 N. Y. S. 62,89 Hun, 70. Where 
there was testimony, in an action to recover on a 
building contract, that a house could not be built 
without more or less cracking of the walls, a referee’s 
finding refusing to allow defendant for moneys paid 
for repairing such defects in plastering, which were 
not extraordinary and were not due to bad workman- 
ship, will not be disturbed. Walsh v. Campbell, 37 
N. Y. S. 362,1 App. Div. 631. Plaintiff agreed to 
build the foundation of three houses for $480; that 
the bottom stone should be laid according to the 
usual building regulations; and that the cesspools 
should be cemented throughout. The bottom stone 
was not of the size called for, nor in accordance with 
usual building regulations; and plaintiff used dry 
mason work in the cesspools, instead of cement. De- 
fendant had to spend $30 in cementing the bottom of 
the cesspools, and then the building department re- 
fused to pass them, unless they were rebuilt, which 
would cost $90. Held, that there was not a substan- 
tial compliance with the contract. Cahill v. Heuser, 
87 N. Y. S. 786, 2 App. Div. 292. In an action to fore- 
close a mechanic’s lien for $390, a finding that plaint- 
iffs failed to perform work to the extent of $13.70 does 
not show that the contract was not substantially per- 
formed. D’Andre v. Zimmerman (Sup.), 39 N. Y.S. 
1086. A failure on the part of plaintiff to cover a well 
when completed does not affect his right to recover for 
the work done, where the cost of such cover is trifling, 
and is deducted by the jury from the amount due 
him. Chapin v. L. Candee & Co., 35 N. Y. S. 1018, 14 
Mise. Rep. 453. Where plaintiff agreed to make cer- 
tain alterations in defendant’s building, including 
“the cutting of a door from sitting room to cellar,’ 
but said door was not cut because of the protest of 
defendant’s tenant, and the building, though other- 
wise completed, was destroyed before defendant ac- 
cepted it, the finding of the jury, in a substantial 
compliance, and that the part uncompleted was 
omitted in good faith, will not be disturbed on ap- 
peal. Bradford v. Whitcomb (Tex. Civ. App.), 828. 
W. Rep. 571. In an action on acontract to furnish 
heating apparatus, arecovery may be had if there has 
been a substantial compliance with the terms of the 
contract, less the damages requisite to indemnify 
the other party for failure to fully comply therewith. 
Shepard v. Mills, 178 Ill. 223,50 N. E. Rep. 709. Where 
there bas been substantial compliance with a contract 
to putin a steam heating apparatus, the contractor 
may recover the contract price less the amount nec- 
essary to remedy the defects. Shepard v. Mills, 70 
Ill. App. 72. Though a contractor fail to comply with 
his contract in some particulars, he may recover from 
the landowner the reasonable value of the work and 
materials, less any damage the latter may have sus- 
tained by breach of the contract. Buschman v. Bray, 





68 Mo. App. 8. A builder who has failed to com- 
pletely perform his contract in every detail cannot re- 
cover the contract price less deductions for the neces- 
sary expense of completing the work, where an inten- 
tion to substantially perform has been negatived by 
his refusal to complete when called on. Kohl v. 
Fleming, 47 N. Y. S. 1092, 21 Misc. Rep. 690. Where 
there is a substantial performance ofa contract, the 
contractor can recover the contract price of his work, 
without proof of the value ofit. Lennon v. Smith, 
48 N. Y.S. 456,23 App. Div. 298. Failure to comply 
with the specifications of a building contract, where 
some of the deviations and omissions reduce the 
strength and solidity of the building, and others re- 
late to matters of style and finish, inferior materials, 
and defective construction, is such substantial non- 
performance as will bar recovery of the contract 
price. Spence v. Ham, 50 N. Y. S. 960, 27 App. Div. 
879. Where acontractor failed to substantially per- 
form a contract for the woodwork of a brick dwell- 
ing, the fact that the owner specified many of the de- 
fects, and required the contractor to remedy them, 
and then took possession of the house, without ob- 
jecting to other substantial defects, does not consti- 
tute a waiver of such remaining defects. The most 
that can be said is that it is evidence touching a 
waiver. Spence v. Ham, 50 N. Y. S. 960, 27 App. Div. 
379. Where departure fromthe specifications of a 
building contract resulted in substantial defects, the 
owner of the building cannot be required to accept 
damages, or deduction from the contract price, if the 
agreement was to pay upon performance. Spence v. 
Ham, 50 N. Y. S. 960, 27 App. Div. 379. Substantial 
performance of a building contract permits only such 
omissions and deviations from the contract as are in- 
advertent or unintentional, and do not impair the 
structure asa whole, and may without injustice be 
compensated for by deductions from the contract 
price. Spence v. Ham, 50 N. Y. S. 960, 27 App. Div. 
879. By the contract plaintiff undertook to provide a 
plant with a capacity of 400 boxes of soap a day. The 
plant provided had a capacity of only 200 boxes, but 
the amount called for by defendant had never ex- 
ceeded the 200. Held, that plaintiff had substantially 
fulfilléd its agreement. Yetrolia Mfy. Co. v. Jenkins, 
5L N. Y. 8S. 1026, 29 App. Div. 403. Under a contract 
to make a “‘water tight” cellar, by pursuing a spec- 
ified method, mere proof that the cellar, as actually 
constructed, was ‘“‘water draised,”’ fails to establisha 
performance, for the defect is not merely technical, 
inadvertent, or unimportant, but pervades the whole 
contract. MacKnight Flintic Stone Co. v. City of 
New York, 52 N. Y. 8S. 747. There could be no recov- 
ery, in an action on a contract, on the ground of a 
substantial performance thereof, where plaintiff ad- 
mitted that he had voluntarily left undone over one- 
twentieth of the work which he had contracted to 
perform. Fox v. Davidson, 55 N. Y. 8S. 524, 36 App. 
Div. 159. The evidence being conflicting, the ques- 
tion whether a bridge was built substantially accord- 
ing to contract was properly submitted tothe jury, 
under an instruction that, if it was so far different 
from the contract as not to answer the purpose for 
which it was intended, thére could be no recovery for 
it. Russell v. Board of Comrs. of Iredell County, 123 
N. Car. 264, 31S. E. Rep. 717. To entitle a contractor 
to recover ona building contract not fully complied 
with by him, under the doctrine of substantial per- 
formance, it must appear, not only that he endeavored 
to perform it in good faith, but also that he has done 
so, except as ‘to unimportant omissions or deviations, 
which are the result of mistake or inadvertence, and 
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were not intentional, and which are susceptible of 
remedy, so that the other party will get substantially 
the building he contracted for. Anderson v. Todd 
(N. Dak.), 77 N. W. Rep. 599. Where literal per- 
formance of a contract is rendered impracticable by 
the acts of one party, a substantial performance is all 
that is required from the other. Gallagher v. City of 
Philadelphia, 9 Pa. Sup. Ct. Rep. 498, 48 W. N. C. 499. 
Where a printer agreed to furnish paper in certain 
books contracted for bearing a certain water-mark 
name, and that paper was no longer manufactured 
under that mark, but is made under another mark, 
the contract is complied with if paper made under 
the new name is furnished, asthe water mark gave 
no quality to the paper, but was only evidence of it. 
Gallagher v. City of Philadelphia, 9 Pa. Sup. Ct. Rep. 
498, 48 W. N. C, 499. 








JETSAM AND FLOTSAM. 


STANDARD TIME. 


The introduction into common use of what is 
known as standard time has raised some legal ques- 
tions of general interest. The railroads of the country 
are so numerous, they employ so many people, and 
they carry so many passengers, that the question of 
train time is to a great portion of the people the most 
important practical question that arises in respect to 
the time of day. The combined action of all the rail- 
roads in adopting standard time has a powerful and 
well nigh controlling influence upon the custom of the 
people in the reckoning of the hours. It is doubtless 
true that a very large majority of the population keep 
their clocks and watches set by railroad time. But, 
notwithstanding the widespread adoption of that sys- 
tem by popular usage, the courts still refuse to recog- 
nize it as the legal standard, unless made so by stat- 
ute or affirmatively proved to have been adopted by 
custom in the community where the question arises. 

In the case of Henderson v. Reynolds, 84 Ga. 159, 7 
L. R. A. 827, the use of standard railroad time instead 
of sun time in regulating a trial was held error. In 
this case the sun time was faster than the railroad 
time, and a verdict was received after 12 o’clock on 
Saturday night by the suntime, though before twelve 
by standard time. It was decided that sun time 
should have been followed, but the error was imma- 
terial, as a verdict could be received on Sunday. 

In Searles v. Averhoff, 28 Neb. 668, summons was 
returnable before a justice at 10 o’clock a. M. De- 
fendant failed to appear. The justice waited until 11 
o’clock standard time, which was about half an hour 
faster than common time, and then rendered judgment 
by default. Defendant appeared before 11 o’clock 
common time, and it was held that the judgment by 
default was premature and invalid. 

In the recent case of Jones v. German Ins. Co. 
(Iowa), 46 L. R. A. 860, the question was as to the ex- 
piration of an insurance policy which by its terms ex- 
tended until ‘12 o’clock at noon’ of acertain day. 
Fire broke out at about 11:45 o’clock a. M. of that day 
by common time and about 212 minutes after 12 
o’clock by standard time. It was held that the insur- 
ance was stillin force. It did not appear that any 
statute had enacted any change in the ordinary rule 
which regards noon as the time when the sun ciosses 
the meridian. There was evidence of the customary 
use of standard time at the place, but this was held 
not sufficient. Thecourt says: “It was not only nec- 





essary to show the customary use of standard time, 
but that by custom of the place ‘at 12 o’clock at noon’ 
meant at 12 o’clock standard time.” 

The adoption of standard time for all purposes of 
public and private business would be a distinct gain. 
For railroad purposes its use is so great an advantage 
as to be well-nigh indispensable. But the use of one 
standard for railroad business and another for many 
other purposes results in uncertainty, confusion, and 
annoyance. While the customary use of standard 
time for all purposes may become sufticient to con- 
stitute a legal adoption thereof in any community, 
there must often be great uncertainty as to whether 
such custom has yet become sufficient for that pur- 
pose. The obvious remedy for the uncertainty and 
for all the difficulties of the situation is for the legis- 
latures to make standard time legal for all purposes. 
—Case and Comment. 


NEGLIGENCE OF A BAILEE IMPUTED TO HIS BAILOR. 


Few questions have led to such dispute and con- 
fusion as that of imputed negligence. In a recent 
case a mule lent by the plaintiff was injured by the 
concurring negligence of the bailee andthe defend- 
ant. It was held that the bailee’s negligence must be 
imputed tothe plaintiff and was therefore a bar to 
his recovery. Illinois Cent. R. R. v. Sims (Miss.), 27 
South. Rep. 528. The decision is opposed to the true 
rule of contributory negligence which denies recovery 
only where the plairctiff’s own negligence, or that of 
his servant or agent, has contributed to cause the in- 
jury. The defendant’s wrong, in such a case, is not 
lessened, but public policy and justice demand that 
as long as damages at common law are not appor 
tioned as in the admiralty courts, no one himself 
causing or responsible for another’s causing, his own 
injury, shall shift the burden of it even upon a party 
who cannot deny having been in the wrong. The 
facts of the principal case do not bring it within this 
rule. The plaintiff was not responsible for his 
bailee’s acts; he could not bave been held liable to 
one whom the latter negligently injured while driving 
the mule. On principle, therefore, recovery should 
have been allowed, as the plaintiff was without fault 
and had been injured by a wrongful act of the defend- 
ant—the fact that another had been equally in the 
wrong with the defendant furnishing the latter with 
no excuse. 

There are a few decisions in point. In one line of 
cases where ashipper’s goods, in the possession of 
a carrier, have been injured by the concurring negli- 
gence of the carrier and a third person, the shipper 
has been denied an action against the latter. Arctic 
Fire Ins. Co. v. Austin, 69 N. Y. 472. These cases are 
supportable only on the questionab'e ground that 
since the carrier is an absolute insurer, public policy 
should inflict on him the consequences of any loss. It 
is clear that these decisions, whether sound or not, do 
not govern the principal case. Two early American 
decisions, wherein the point received no considera- 
tion, support the case under discussion. On the 
other hand, the New Jersey court in an able opinion 
has recently denied the doctrine of imputed negli- 
gence under similar circumstances. New York, etc. 
R. R. v. New Jersey, ete. R. R., 60 N. J. Law, 338. 
Further, the analogous cases which allow one injured 
in a hired carriage by the concugrent negligence of 
the driver and a third person to bring action against 
either party, point tothe same result. Randolph v. 
O’Riordan, 155 Mass. 221. Such scant authority as 
can be mustered to the support of the principal case, 
coming, as it does, from atime when the dortrine of 
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imputed negligence was much befogged, and being 
contrary to principle, would seem, therefore, to af- 
ford no justification for the decision.—Harvard Law 
Review. 
TRUSTS—PRACTICAL OPERATION OF THE REMEDY 
ADOPTED BY TEXAS. 

The amount of discussion and divergence of opin- 
ion expressed in recent magazine publications, more 
than any complication of legal principles involved, in 
duces us to review the recent decision of the federal 
supreme court in the case of Waters-Pierce Oil Co. v 
State of Texas, 30 Sup. Ct. Rep. 518, in, which pro- 
ceeding the defendant company has been forbidden 
doing business in the State of Texas, being held to 
have violated certain provisions of the Texas anti- 
trust law, and thereby having forfeited its license. 
The principles of law announced are extremely im- 
portant, though they seem quite well settled. 

The usual law exists in Texas (Acts of 1889, p. 87), 
whereby a foreign corporation, upon filing a certified 
copy of its articles of incorporation with the secretary 
of state, secures a license to do business in the State. 
The Waters Pierce Oil Co., complying with these pro- 
visions, obtained such a license for a period of ten 
years, and engaged in active business. Subsequent 
to the issuance of this license an anti-trust law was 
passed, and this proceeding was brought against the 
plaintiff in error, alleging a violation of this law, and 
praying that its license be revoked. 

It is clear, construing the statute according to the 
interpretation given it by the Texas courts, that no 
question of interstate commerce is involved; com- 
merce consisting in the transportation of commodities, 
and not in their sale. Hx parte Kochlier, 30 Fed. 
Rep. 869. And as the construction placed upon a 
State statute by the courts of the State is held in the 
present case not open to review by the federal courts, 
inquiry into the interpretation of the statute, its con- 
struction and the question of interstate commerce are 
summarily disposed of. Tullis v.L. E. & W.R. R. 
Co., 275 U. S. 348; R. R. v. Paul, 173 U. S. 404. 

The really serious question involved is this: ‘‘Can 
a State license a foreign corporation to do bus- 
iness within its limits, and after money, time 
and labor are expended by the company, in good 
faith, pass such legislation, after the granting of the 
license, as will produce such a result as that involved 
in the present case? The consideration of this prop- 
osition is not indispensable to a review of the case, as 
atthe time the license was issued to the Waters Pierce 
Oil Co. an anti trust law existed, which was much 
violated by the company as the one subsequently 
passed was; but we consider the question, for the rea- 
son that it has been so persistently discussed in con- 
nection with the present case. A license issued toa 
foreign corporation for valuable consideration, even 
though construed as a contract, is always subject to 
such reasonable violation, at the hands of the State, as 
a proper exercise of the police power may effect. 
Metropolitan Board of Excise v. Barrie, 34 N. Y. 657; 
Stone v. Mississippi, 101 U.S. 814. A State cannot by 
any grant estop itself from a free and unrestricted ex- 
ercise of its police power (Beer Co. v. Mass., 97 U.S. 
25), and the passage of an anti-trust law is held to be 
such an exercise of this power. Munn et al. v. State 
of Ill., 94 U. 8. 77.. Hence the passage of an anti-trust 
law affecting the rights held by a foreign corporation 
under a license previously granted is valid. 

And further, the law seems clear to the effect that 
the word citizen, as used in the Federal Constitution, 
§ 2, art. IV, and in the X[V amendment, does not ap- 
ply to corporations, hence the plea respecting equal 





privileges and immunities is of noavail. Paul v. Vir- 
ginia, 8 Wall. 168; Pembina Co. v. Pennsylvania, 125 
U. 8.181. The great questions involved in this case 
are comparatively free from controversy among the 
authorities. The surprise manifested in current pub- 
lications at the decision arises chiefly for the reason 
that exactly such facts have not occurred before to 
which our supreme tribunal could apply the well es- 
tablished rules of law.— Yale Law Journal. 
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1. ACTION—Settlement for Seduction.—Where plaint- 
iff was seduced by P, and a settlement was made, for a 
gross sum, of her claim for satisfaction, her father's 
claim for seduction, and of the obligation of P to sup- 
port the child born to plaintiff, and the money was 
paid to plaintiff's father, an action by her against her 
father to determine and gecover the part thereof she 
is entitled to is an action & law, so that the question is 
for the jury.—KaAMMBRMAYER V. HILZ, Wis.,82N. W. 
Rep. 689. 

2. ACTIONS—Slander of Title.—Under Pub. St. ch. 167, 
§ 1, dividing personal acti into acti of contract, 
tort, and replevin, a personal action for injury by ma- 
licious publication of a notice of foreclosure sale, 
falsely alleging a breach of the conditions ofa mort- 
gage, whereby special damage was sustained, is an 
action of tort for slander, within chapter 183, § 1, for- 
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bidding actions of tort for slander to be commenced 
by trustee process.—MCDONALD vy. GREEN, Mass., 57 
N. E. Rep. 211. 

8. ACTION FOR PENALTY—larties.—Penalties can 
only be recovered incivil actions inthis State by the 
party for whose benefit the recovery can be had.— 
STATE V. MESSNER, N. Dak., 82 N. W. Rep. 737. 


4. ASSUMPSIT—Money Received.—Defendant, in pay- 
ing men employed by its subcontractor, retained the 
amount owing by each for board furnished by plaint 
iff, who was employed by the subcontractor to runa 
boarding house for the men ata fixed rate per week. 
Plaintiff had no agreement with defendant to retain 
board from the pay, and when the men were paid the 
contractor was indebted to defendant for supplies in 
excess of the amounts so retained. Held, that plaint- 
iff could not recover from defendant the amounts re- 
tained as for money received to his use.— ERICKSON Vv. 
MCGEEHAN CONSTRUCTION Co., Wis., 82 N. W. Rep. 694. 

5. ATTACHMENT — Exemptions — Food.—The statute 
(Gen. St, 1894, § 5459) exempts from attachment or sale 
on final process (subdivision 6) the necessary food for 
allofthe stock or animals previously declared to be 
likewise exempt. Inorder to havethe benefit of the 
exemption of food therefor, itis not required that the 
debtor shall own all of the stock or animals mentioned 
in the section, and for which the food exemption is 
claimed.—OLIN Vv. Fox, Minn., 82 N. W. Rep. 858. 

6. ATTACHMENT — Liability.—Plaintiff in attachment 
is not liablefor the act of the officer in levying on 
property other than that of the debtor; it not being 
shown that he instituted such levy, or ratified it with 
knowledge.—ADAMS V. SAVERY Housse HOTEL Co., 
Wis., 82 N. W. Rep. 703. 


7. BANKRUPTCY—Exemptions — Following State De- 
cisions.—On the question of the right of the individual 
members of a bankrupt firm to have set apart to them, 
out of the partnership assets, the exemptions allowed 
by the law of the State, the court of bankruptcy will 
follow the rule established by the decision of the high- 
est court of the State, if any such have been rendered. 
—IN RE BEAUCHAMP, U.S. D.C., D. (Md.), 101 Fed. Rep. 
106. 

‘8. BANKRUPTCY — Preferences — Sale of Property.— 
The title of one who purchases property from an em- 
barrassed debtor cannot be impeached by the latter’s 
trustee in bankruptcy, subsequently appointed, on 
the ground that the purchase was made forthe pur- 
pose of enabling the debtor to pay some of his credit- 
ors in preference to others, in fraud of the bankruptcy 
law, the proceeds having been so used, when the sale 
and the payments to creditors occurred more than 
four months before the filing of the petition in bank- 
ruptcy.—IN RE Kinpr, U. 8. D. C.,8. D. (Iowa), 101 
Fed. Kep. 107. 


9. BANKRUPTCY — Proof of Debt — Amendment.—A 
court of bankruptcy has power, in its discretion, to al 
low acreditor who has proved his claim as an unse- 
cured debt to amend such proof by adding thereto a 
statement of a lien or security which he holds.—IN RE 
WILpER, U.S. D. C.,8. D. (N. Y.), 101 Fed. Reps 104. 


10. BUILDING AND LOAN ASSOCIATIONS—Contracts— 
Usury.—Comp. Laws 1897, § 4856, provides that the legal 
rate of interest shall be 6 per cent., but that by a stipu- 
lation parties may agree to the payment of 8 per cent. 
Section 7584 provides that the contracts*of building 
and loan associations shall not be deemed usurious, 
but applies only to associations organized under the 
provisions of the Michigan statute. Held, that a con- 
tract by a building association organized under the 
laws of New York, and providing for the payment of 6 
per cent. interest anda premium of $5 a month ona 
loan of $1,000 is usurious.—NaT. MutT. BLpG. & LOAN 
ASSN. OF NEW YORK V. BURCH, Mich., 82N. W. Rep. 
837. 

-1l, CHATTEL MORTGAGE—Enforcement of Lien.—A 
lien created by chattel mortgage upon personal prop- 
erty may be enforced by replevin notwithstanding a 





material alteration has been made of the note evidenc- 
ing the debt which the mortgage was given to secure, 
if such alteration is made innocently, and without any 
intention to defraud or injure the payor, and the debt 
intended to be secured still exists, and can be estab- 
lished independent ofthe altered note.—SIMPSON V. 
SHELEY, Kan., 60 Pac. Rep. 1098. 

12. CHATTEL MORTGAGES—Validity—Priority.—A bill 
of sale of a stock of goods, furniture, and fixtures was 
executed contemporaneously with an agreement mak- 
ing the transaction a mortgage, but neither instrument 
was recorded, and possession was not taken by the 
mortgagee. Subsequently the mortgagor made an as- 
signment for the benefit of creditors covering the 
stock and fixtures inthe same store. The stock had 
been changed in the usual course of trade after the ex- 
ecution of the mortgage. Held, that the mortgage was 
invalid as against the assignee, who was nota party 
thereto.—CHICK Vv. NUTE, Mass., 57 N. E. Rep. 419. 


13. CONSTITUTIONAL LAW — Municipal Corporations— 
Labor Ordinance.—A city ordinance making it unlaw- 
ful to require or permit any day laborer or mechanic 
to work on the public works more than eight hours in 
a day is unconstitutional, since every person has a 
right to make use of bis own labor or hire it out to 
others in any lawful employment.—CITY OF SEATTLE V. 
SmyYTH, Wasb.,60 Pac. Rep. 1120. 

14. CONSTITUTIONAL Law — Obligation of Contracts— 
City Ordinance.—An ordinance adopted by a city un- 
der assumed authority from the State which impairs 
the obligation of a previous contract made by the city 
is the same in effect as a subsequent enactment by the 
State legislature, and is within the probibition of the 
contract clause of the federal constitution.—SouTH- 
WEST MissouRI LIGHT Co. Vv. CITY OF JOPLIN, Mo., U. 
S.C. C., W. D. (Mo.), 101 Fed. Rep. 23. 

15. CONSTITUTIONAL Law— Trading Stamps.—Pub. 
Laws, ch. 652, makes it a misdemeanor to sell or give a 
stamp or coupon, in connection with the sale of prop- 
erty, which shall entitle the purchaser to receive from 
some person other than the seller any article of mer- 
chandise otherthan that actually sold, and for such 
other person to deliver the extra article of merchan- 
dise on presentation of the stamp orcoupon. Held, 
that the transaction sought to be prohibited was not a 
lottery, and its prohibition not in furtherance of the 
public morals, health, or safety, and hence the act, 
not being a valid exercise of police power, is uncon- 
stitutional and void, as unwarrantably depriving the 
citizen of the liberty guarantied to him by Const. U. 8. 
Amend. 14, §1, and Const. R.I. art. 1, § 10.—STaTE Vv. 
DALTON, K. I., 46 Atl. Rep. 234. 

16. CONTRACTS—Employment of Teacher.—A stipula- 
tion, in acontract of employment, to pay plaintiff a 
certain wage ‘‘for the time actually occupied in 
scbool,” must be construed simply as an intention to 
probibit plaintiff from drawing her salary during vaca- 
tion, or during the timeshe might be excusably absent 
or tewporarily unable to discharge her duties, and 
not to apply such time as the defendant might arbitra- 
rily prevent plaintiff from performing her duties with- 
out discharging her under the contract.—McKay v. 
BaRRETT, Utah, 60 Pac. Rep. 1102. 

17. CONTRACTS — Plans and Specifications.—Plaintiff 
agreed in writing to make plans and specifications for 
a building and superintend the construction for a 
stipulated price. After accepting the plans and spec- 
ifications made, defendant abandoned the idea of 
erecting the building in accordance therewith, and 
ordered plaintiff to make new plans foran entirely 
different structure, which plaintiff did. Held, that the 
accepted order for the second set of plans and speci- 
fications constituted anew contract, having no rela- 
tion to the work done under the written contract, and 
was not governed thereby, so as to be included within 
the price agreed on for the first plans.—FITZGERALD Vv. 
WALSH, Wis., 82 N. W. Rep. 717. 

18. CONTRACT—Purchase of Mining Property—Option. 
—A contract by plaintiff tosell, und by defendants’ 
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predecessors in interest to buy, certain mining prop- 
erty, which contract is personal, and does not, in 
terms, run to heirs and assigns, and under which the 
prospective grantees, although given possession, 
could neither sell nor assign, without grantor’s con- 
sent, until they bad become entitled to a deed by per 
formance of certain conditions, one of which was to 
pay grantora certain sum out ofthe property, is a 
mere option to purchase, with a license to extract ore, 
and not acovenant running with the land.—SMITH Vv. 
JONES, Utah, 60 Pac. Rep. 1104. 

19. CONTRACTS—Reformation.—Where a contract to 
exchange goods for land provided for an invoice of 
such goods by appraisers at their actual market price, 
such contract will not be reformed by striking outa 
provision, alleged to have been fraudulently added, 
that such value should be determined by such selected 
parties; the provision not altering the meaning of the 
contract.—HaRM V. Voss, Iowa, 82 N. W. Rep. 753. 


20. CONVERSION.—One who has an interest in prop- 
erty which has been converted by another, obtaining 
possession thereof through a replevin suit, may main- 
tain conversion against the latter, since his remedy is 
not upon the replevin bond, if he be a stranger to the 
obligation.—BUTTs v. KINGMAN, Neb., 82N. W. Rep. 
854. 


21. CORPORATIONS—Action to Wind Up Affairs.—A 
creditor of a corporation is not precluded, by the fact 
that he is also a stockholder, from maintaining an ac- 
tion to wind up the affairs of the corporation because 
of the mismanagement of its officers and their em- 
bezzlement of its assets.—MICHELSON V. PIERCE, Wis., 
82 N. W. Rep. 707. 


22. CORPORATIONS—Contracts—Fraud — Assignment. 
—Where a corporation owning lands subject to a mort- 
gage entered into certain contracts with defendant, 
and agreed to hold the lands in trust, and to sell, col- 
lect, and pay over to defendant a certain proportion 
of the proceeds arising from the sale thereof, less the 
amount of the mortgage, on his agreement to pay §$1- 
000 on each contract taken out by him, and a pro rata 
share of surveying and grading expenses, such con- 
tracts were assignable; and a pledge thereof by the 
corporation as collateral tothe mortgage, on its fail- 
ure to pay the same, under an agreement that it 
would collect and pay the balance due on such con- 
tracts to the mortgagee to be applied on the mortgage, 
constituted a valid assignment thereof.—DORR Vv. AL- 
FORD, Iowa, 82 N. W. Rep. 789. 


23. CORPORATIONS — Examination of Books—Stock- 
holders.—The legal right of a stockholder of a corpo- 
ration to examine the corporate books is a right which 
gives him a cause of action at law for damages against 
the corporate officers if they refuse to allow the in- 
spection.—BOURDETTE V. SIEWARD, La., 27 South. Rep. 
724. 


24. CORPORATIONS—Franchises—Estoppel to Deny— 
Municipal Corporations.—An electric light company 
was organized under the general incorporating act for 
manufacturing companies and on request received 
from the common council a franchise for the use of 
the streets, to erect and maintain poles and wires, and 
continued to exercise such rights and franchises. 
Held, that by the recognition for nine years of the 
validity of the incorporation the city was estopped to 
recall its franchise on the ground that by the incorpo- 
ration under the general manufacturers’ act the com- 
pany obtained no franchise direct from the legislature 
for the use of the streets, and that the city had no au- 
thority to grant such franchise.—WYANDOTTE ELEC- 
TRIC LiGHT Co. v. CITY OF WYANDOTTE, Mich., 82 N. 
W. Rep. 821. 


25. CORPORATIONS—Receivers—Appointment.—Where 
a receiver was imposed on a corporation at the in- 
stance of minority stockholders because of its having 
illegally transferred its stock and property to another 
corporation, and on motion of the two corporations 
and their directors to vacate the order appointing the 





receiver they offered in evidence a deed of reconvey- 
ance and bill of sale previously executed, and offered 
to allow a decree to be entered perpetually restraining 
the directors from voting for a transfer, and restrain- 
ing the company from making a transfer, and declar- 
ing the reconveyance valid, it was error to refuse to 
admitthe deed in evidence on the ground that Act 
Feb. 28, 1899 (Sess. Laws, p. 146), only authorized con- 
sideration of facts existing when an order appointing 
areceiver was made on an appeal from an order re- 
fusing to vacate the appointment. — FORRESTER V. 
Boston & M. CONSOL. COOPER & SILVER MIN. Co., 
Mont., 60 Pac. Rep. 1088. 

26. CouRTs—Probate Courts—Jurisdiction.—Pub. St. 
ch. 156, § 4, providing that the jurisdiction assumed by 
a probate court depending on the residence of the par- 
ties shall not be collaterally attacked, does not pre- 
clude the executors of the estate of one deceased 
from showing that his residence was in fact other than 
as found by such court as forthe purpose of settling 
the estate, on attempt to levy an assessment of taxes 
against the estate, based on the residence determined 
by the probate court.—DALLINGER V. RICHARDSON, 
Mass., 57 N. E. Rep. 224. 

27. CRIMINAL LAW — Embezzlement.—Defendant, a 
real estate dealer, secured a power of attorney to sel 
a customer’s lands, and a deed to same, with the 
grantee left blank. He filled in the name of an em- 
ployee, who executed a mortgage to the customer, and 
also deeded him certain Nebraska land, recording the 
deed, but never actually delivering it to the customer, 
and later conveyed the equity to defendant, who sold 
it. The customer afterwards made several offers to 
sell the Nebraska land, and refused to mortgage it, 
saying he wished to keepit clear. Held, that the 
transaction was voidable, and not void, and that the 
customer had by his actions ratified the same, and 
hence defendant was not guilty of embezzlement, in 
refusing to account for the proceeds of the sale of the 
equity in the customer’s lands.—STaTE v. ENGLE, Iowa, 
82 N. W. Rep. 763. 

28. CRIMINAL Law — Larceny — Property Taken. — 
Where defendant employed in gathering corn from a 
field, took a basketful away, and returned with the 
empty basket, the fact that the corn was found the 
next morning in the weeds and grass away from where 
the work was being done was a circumstance to be 
considered in determining whether there was an at- 
tempt to conceal the taking, and whether defendant 
was actuated by felonious intent.—BONNER V. STATE, 
Ala., 27 South. Rep. 783. 

29. CBIMINAL LIBEL — Anonymous Letters — Hand- 
writing.—Where, in a prosecution for criminal libel in 
writing scurrilous (but anonymous letters, defendant 
introduces admitted writing of a third person, to 
prove by comparison that the incriminating letters 
were written by him and not by defendant, and an ex- 
pert witness testifies that no resemblance exists, and 
the admitted writing is thereupon stricken from the 
consideration of the jury on motion of the State be- 
cause no other evidence tends to connect the third 
person with the crime, such ruling is error, since the 
existence of a resemblance in handwriting is a ques- 
tion of fact for the jury itself to ultimately pass on.-- 
PEOPLE V. STORKE, Cal., 60 Pac. Rep. 1090. 


380. CRIMINAL PRACTICE — Perjury—Indictment.—An 
indictment which fails to aver that a person charged 
with perjury had been sworn as a witness in some ju- 
dicial proceeding in a court possessing jurisdiction of 
the matter then pending, and testified falsely, is illegal 
and cannot sustain a cdpviction.—STaTE Vv. EDDENS, 
La., 27 South. Rep. 742. 


31. CRIMINAL TRIAL — Witnesses — Impeachment.— 
Where, in a criminal prosecution, the witnesses for the 
State are imp hed by evid of their general bad 
reputation for truth and veracity, it is not error to re 
fuse to instruct, at defendant's request, that the jury 
are authorized to discard altogether the testimony of 
such witnesses, since the credibility of witnesses is 
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not to be tested solely by the extent to which their 
general reputation for truth has been impeached, but 
by that fact together with the other facts in evidence. 
— OSBORN v. STATE, Ala., 27 South. Rep. 758. 

32. DEEDsS—Covenants — Paro! Evidence.—In one of 
two deeds made and delivered at the same time by a 
parent to his two children, conveying property cov- 
ered by a mortgage, the grantees assumed and agreed 
to pay the incumbrance on the property; and in the 
other deed the covenant against incumbrances ex- 
pressly excepted the mortgage. Held, that parol evi- 
dence was admissible to show that when the deeds 
were delivered, and again on the execution of a new 
mortgage on the property by both grantor and grant- 
ees to pay off the old mortgage, the grantor promised 
to pay the mortgage indebtedness, and protect the 
grantees therefrom.—DESMOND V. MCNAMARA, Wis., 82 
N. W. Rep. 701. 

383. ELECTION — City Clerk — Election by Council.— 
Where all the members of a city council, in a city of 
the second class, vote to elect a city clerk, and one of 
the candidates voted for receives a plurality of the 
votes cast, such candidate is duly elected, and a formal 
declaration of the result is not necessary to fix his 
right to the office; and thereafter it is not within the 
power of any member of the council to change the re- 
sult by changing his vote.—STaTE V. MILLER, Obio, 57 
N. E. Rep. 227. 

34. EMINENT DOMAIN — Drains — Compensation. — 
Comp. Laws 1897, § 4334, providing that whenever it is 
necessary to run a drain across aright of way of any 
railroad, the same proceedings shall be had as in 
cases provided for obtaining private lands, except as 
hereinafter provided, and that it shall be the duty of 
the railroad company, when notified so to do, to make 
and maintain the necessary opening through said 
roadbed, and to build and maintain a suitable culvert, 
is unconstitutional, in so far as it attempts to require 
the company to make such improvement without com- 
pensation for the Lenefit of those to whom the drain 
is an advantage.— CHICAGO & GRAND TRUNK Ry. Co. Vv. 
CHAPPELL, Mich., 82N. W. Rep. 800. 


35. EXECUTION SALE—Purchasing Creditor.—An exe- 
cution creditor purchasing real estate at his own sale 
is not a bona fide purchaser, within 1 Hill’s Ann. 8t. & 
Codes, § 1439, providing that deeds and mortgages shall 
be recorded, and be valid as against bona fide purchas- 
ers from the date of recording, so as to be protected 
against an unrecorded deed made prior tothe levy of 
his execution.—HaCKER V. WHITE, Wash., 60 Pac. 
Rep. 1114. 


386. FEDERAL CourTs—Suit as to Mining Claim.—A 
suit brought in support of an adverse claim to a mine 
under U.S. Rev. Stat. §§ 2325, 2326, is not a suit arising 
under the laws of the United States in such a sense as 
toconferthe jurisdiction on a federal court without 
regard tothe citizenship of the parties, unless it in- 
volves the determination of a question as to the con- 
struction or effect of the mining laws.—SHOSHONE MIN- 
ING COMPANY V. ROYAL J. RUTTER, U.S. S.C., 208. C. 
Rep. 726. 

37. FRAUDS, STATUTE OF—Contracts.—The statute of 
frauds does not prohibit an oral contract, nor make 
such agreement illegal because certain formalities are 
not complied with, but relates only to the method by 
which proof may be made in an attempt to enforce it. 
—MERCHANT V. O’ROURK®, Iowa, 82 N. W. Rep. 759. 


38. FRAUDULENT CONVEYANCE. — Agreement under 
seal of a debtor that when he shall effect a sale of his 
house the proceeds shall be immediately devoted to 
payment ofacertain indebtedness, does not create a 
lien on the land, so asto make a fraudulent convey- 
ance of the land void against such creditor, under the 
statute of frauds.—AMERICAN PIN CO. Vv. WRIGHT, N. 
J., 46 Atl. Rep. 215. 

39. FRAUDULENT CONVEYANCE—Evidence.—Where a 
complaint toset aside a conveyance as fraudulently 
induced alleges in general terms that the grantees im- 





properly influenced the unfeebled grantor by prom- 
ises of friendship and support, falsely made to secure 
title to his lands, and no objection on the ground of 
failure to allege in detail the facts constituting the 
fraud is made by defendant, such objection comes too 
late, after verdict, the allegations being merely defect- 
ive, so that evidence of fraud was competent thereun- 
der, anda finding of fraud was within the issues.— 
LARKIN V. MULLEN, Cal., 60 Pac. Rep. 1091. 

40. FRAUDULENT CONVEYANCE—Insolvency.—One to 
whom a transfer of property has been made by a 
debtor, in contemplation of insolvency, in trust to pre- 
fer one or more creditors, may, before any legal steps 
are taken to have it declared a trust for the benefit of 
all the debtor’s creditors, renounce the trust, and re- 
store the property, without becoming individually lia- 
ble for its value.—ROBERTSON V. DESMOND, Obio, 57 N. 
E. Rep. 235. 

41. FRAUDULENT CONVEYANCES—Tenants in Common 
—Parties.—Where, on partition of land between ten- 
ants in common,a debtor’s apportionment was con- 
veyed by quitclaim to his wife, such conveyance may 
be attacked for fraud by his creditor, without making 
the otter tenants in common parties to the suit, since 
such suit could affect no interest of the other tenants 
in common, and hence a demurrer to the bill because 
they were not made parties was properly overruled.— 
WaTTSs V. BURGESS, Ala., 27 South. Rep. 763. 

42. INJUNCTION—Bond—Surety — Damages.—Where, 
in an action on a bond given to enjoin plaintiffs from 
removing certain buildings from premises after their 
lease had expired, itis conceded thatthe buildings 
had to be torn down to effect a removal, it is error to 
instruct that the measure of damages recoverable from 
a surety is the rental value of the buildings during the 
period the injunction was in force, since the true meas- 
ure of damages would be lawful interest on the value 
of the materials in the buildings, plus any depreciation 
in such value during such period.—RIDPATH Vv. MER- 
RIAM, Wasb., 60 Pac. Rep. 1120. 


43, INJONCTION—Strike—Combinations of Workmen. 
—Under Laws 1883, p. 36, making it lawful for workmen 
to combine to persuade any person or persons, by 
peaceable means, to enter into a combination for en- 
tering or leaving the employment of any person or cor- 
poration, the mere stationing of striking workmen to 
watch the employer’s premises for the purpose of see- 
ing who can be made the subject of peaceable persua- 
sion to strike is not of itself sufficient to warrant a-pre- 
liminary injunction, unless it appears that the purpose 
of the guard is also to coerce actual or prospective em- 
ployees by non-peaceable means to quit work.—CuMm- 
BERLAND GLASS MFG. CO. Vv. GLASS BOTTLE BLOWERS’ 
ASSN. OF UNITED STATES AND CANADA, N.J., 46 Atl. 
Rep. 208. 


44. INSURANCE — Agreement for Arbitration—Award. 
—The award of arbitrators appointed,in accordance 
with an agreement in a policy of insurance,to ap- 
praise a loss thereunder, is supported by every rea- 
sonable intendment and presumption, and will not be 
vacated unless clearly shown that it was made without 
authority, or was the result of fraud or mistake, or of 
the misfeasance or malfeasance, of the appraisers.— 
BARNARD V. LANCASHIRE INS. CO. OF MANCHESTER, 
ENGLAND, U.S. 0. C. of App., Eighth Circuit, 101 Fed. 
Rep. 36. 


45. INSURANCE—Estoppel to Avoid Policy for Breach 
of Condition.—An insurance company is estopped to 
avoid a policy on the ground of the breach of a condi- 
tion therein against concurrent insurance, unless with 
the consent of the company, indorsed in writing on the 
policy, where it appears thut when its agent, who had 
authority to issue or withhold the policy, delivered the 
same, and collected the premium thereon, he knew of 
the existence of the other insurance, which, ifat all, 
rendered the policy void from the moment of its de- 
livery.—NORTHERN ASSUR. CO. OF LONDON V. GRAND 
View BLbDG. Assn., U. 8.C. C. of App., Eighth Circuit, 
101 Fed. Rep. 77. 
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46. INSURANCE—Policy — Condition—False Swearing. 
—Where a fire policy contained a provision that it 
should be void in case of false swearing by the insured 
on any matter relating to the insurance, and there was 
testimony that misstatements inthe proof of loss were 
made through mistake, it was errorto takethe case 
from the jury, asthe policy was only void for willful 
false swearing, with intent to defraud.—PETTY V. MOT. 
FIRE Ins. CO. OF DES MOINES, Iowa, 82 N. W. Rep. 767. 

47. JUDGMENTS—Presumptions of Validity—Jurisdic- 
tion.—To overcome the presumption of jurisdiction 
over the parties arising in favor of the judgment ofa 
court of superior jurisdiction, when re-enforced by an 
express finding that service was duly made on the de- 
fendant, it is not enough that the record is silent as to 
facts material to the validity of such service, but it 
must be shown affirmatively that the service was in- 
valid.—_TRAVELERS’ PROTECTIVE ASSN. V. GILBERT, U. 
8. C. C. of App., Eighth Circuit, 101 Fed. Rep. 46. 

48. JUDGMENTS—Set-Off — Different Courts.—Mutual 
judgments held inthe same rights and between the 
same parties, but in different courts, may be set off 
against each other, where the party desiring the set-off 
makes his application in thecourt where the judgment 
against him exists.—WELCHER V. LIBBEY, MCNBILL & 
LIBBEY, Wis., 82 N. W. Rep. 693. 

49. JODGMENT—When a Bar.—Intestate died in New 
Jersey, leaving a life insurance policy, issued in New 
York by defendant company, payable to his executors, 
administrators, and assigns, and not liable, under the 
law, for his debts. Onthe widow’s renunciation and 
petition, plaintiff was appointed administrator, sub- 
mitted proofs of loss to defendant company, and de- 
manded payment. Afterwards the widow took out 
letters in New York, and brought suit against defend- 
ant; and plaintiff, refusing to intervene, though no- 
tified, commenced an independent actlon against de- 
fendant. Held that,the New York court having first 
obtained jurisdiction, its judgment could be pleaded 
in barto plaintiff's action.—TRAFLET V. EMPIRE LIFE 
Ins. Co., N. J., 46 Atl. Rep. 204. 

50. LANDLORD AND TENANT—Contract to Make Re- 
pairs—Negligence.—A wife who leases premises for 
her husband cannot maintain an action against the 
landlord for negligence in failing to make promised 
repairs, by reason of which neglect the wife is injured. 
—MCGINN V. FRENCH, Wis., 82 N. W. Rep. 724. 

51. LANDLORD AND TENANT — Dangerous Premises.— 
The guest of a tenant cannot recover from the land- 
lord for injuries received by reason of the dangerous 
condition of the premises, where the premises were in 
the same condition as when rented, and the dangerous 
condition was notthe result of the lack of repair.— 
ROCHE V. SAWYER, Mass., 57 N. E. Rep. 216. 

52. LIBEL AND SLANDER — Justification—Evidence.— 
Where defendant had published that complainant was 
dishonest, and, on prosecution for libel, defendant, as 
part of his justification, offered evidence to show he 
had failed to pay debts contracted while living in an- 
other State, it was proper to ask complainant in re- 
buttal as to his family, means, and occupation while 
there.—STATE V. KEENAN, Iowa, 82 N. W. Rep. 792. 


53. LIFE INSURANCE—Contract.—An applicant for life 
insurance was duly examined and recommended for 
insurance, and the application forwarded for accept- 
ance by thecompany. Subsequently a part of the first 
premium was paid, and a note given for the remainder, 
upon an agreement with the agent that, if accepted, 
the insurance should be from that date. The applica- 
tion was accepted, and a policy issued bearing date in 
accordance with such agreement, which was forwarded 
tothe agent of the company, who notified the appli- 
cant of such acceptance by mail, and that he would 
call and deliver the policy, but before he had done so 
the applicant died. Held, that there was a completed 
contract of insurance.—PHILLIPS V. UNION CENT. LIFE 
Ins. Co., U.S. C. C., W. D. (Ga.), 101 Fed. Rep. 33. 

54. LIMITATION—Actions against Stockholders—New 
York Statute.—The term ‘‘moneyed corporations,” as 








used in Code Civ. Proc. N. Y. § 394, which prescribes the 
limitation governing actions against directors and 
stockholders of moneyed corporations, if defined in ac- 
cordance with the new corporation law of 1892, is broad 
enough toinclude a mortgage trust company of an- 
other State, authorized to issue and sell its debenture 
bonds secured by mortgages, if it does business within 
the State of New York.—HoOBBs v. NAT. BANK OF CoM- 
MERCE OF Kansa8 CITY, MO., U. 8. CU. C. of App., Sec- 
ond Circuit, 101 Fed. Rep. 75. 

55. LIMITATION OF ACTIONS — Absence from State.— 
The fact that both the maker and payee ofa note go out 
ofthe Stace, and take up a residence in the same State, 
does not prevent the application of Comp. Laws, § 
9736, providing that if, after any cause of action shall 
have accrued, the person against whom it shall have 
accrued shall be absent from and reside outof the 
State, the time of his absence shall not be taken as any 
part of the time limited for the commencement of the 
action, and hence an action on the note is not barred. 
—BLACKBOURN V. BLACKBURN, Mich., 82 N. W. Rep. 835. 

56. MASTER AND SERVANT—Ipnjury—Assumption of 
Risk.—A master is not liable for an injury to a servant 
caused by his fall from a staging by reason of its being 
defectively attached toa building, wher the servant 
had built and attached the staging, and had not asked 
or received any instructions from the master.—ARNOLD 
Vv. EASTMAN FREIGHT-CAR HEATER CO., Mass., 82 N. W. 
Rep. 209. 

57. MASTER AND SERVANT—Assumption of Risk—Dan- 
gerous Machinery.—An experienced servant of mature 
years cannot continue to operate a machine, which he 
knows is dangerous, without assuming the risk, sim- 
ply because the employer has assured bim that it is 
safe, when the servant has just as much knowledge of 
the danger arising from its operation as the employer. 
—ROHRABACHER V. WOODWARD, Mich.,82N. W. Rep. 
797. 


58. MASTER AND SERVANT—Injuries — Independent 
Contractors.—The owner of a sash and door factory is 
not liable for injuries received by a brakeman by be 
ing thrown from a Car onto a pile of lumber too near 
the track, where such piling is under the control of one 
who had contracted with the owner of the factory to 
take the lumber as delivered from the cars, pile it, put 
itin the kiln and dry it, and use as much as he needed in 
the manufacture of doors, atso much per door, for 
which purpose the lower floor of the mill is set apart 
to him.—WRIGHT Vv. BIG RaPips Door & BLIND MFG. 
Co., Mich., 82 N. W. Rep. 829. 


59. MASTER AND SERVANT—Injury of Servant — Safe 
Place to Work.—A mining company, which erects a 
stullor platform across a narrow and dark fissure in 
its mine, 70 feet from the bottom,on which its em- 
ployees are required to work, is bound to the exercise 
of reasonable care to see that the timbers are of ade- 
quate strength and number, and securely fastened, to 
render it a safe placeon which to work.—WESTLAND V. 
GOLD COIN MINES Co., U. 8. C. C. of App., Eighth Cir- 
cuit, 101 Fed. Rep. 59. 

60. MECHANICS’ LIENS — Statement. — Under Comp. 
Laws, § 10,713, providing that a contractor shall not 
kave a mechanic’s lien until he has given a sworn 
statement to the owner of the property of the amount 
due the various subcontractors, laborers, and material- 
men, where by the terms of the contract labor is to 
be expended on the premises, a contractor is not en- 
titled to a lien until such statement is given. —KsRR- 
MoORBRAY MFG. Co. v. KALAMAZOO HEat, LIGHT & POWER 
Co., Mich., 82 N. W. Rep. 801. 


61. MORTGAGES—Deling t Taxes—Sale of Property. 
—Where a tract of land was bought in at a tax sale by 
a mortgagee, the title so acquired cannot be asserted 
as against the mortgagor, since such purchase only 
amounted toa redemption from the sale, and cannot 
be considered as an independent title.—PORTER v. 
CORBIN, Mich., 82N. W. Rep. 818. \ 

62. MorTGAGES — Foreclosure.—Under Rev. St.. 1838, 
Pp. 376, § 105, giving the mortgagee the right to a decr ee 
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for any deficiency after sale of the mortgaged prop- 
erty, where in the foreclosure proceedings, substituted 
service was made on non-resident defendants, and a 
petition was filed after the sale under foreclosure to 
determine the amount of such deficiency, and notice 
of the proceedings was given the defendants and their 
local solicitors, the substituted service in the foreclos- 
ure was sufficient to support the proceedings on the 
petition, without personal service being made on the 
defendants, since such proceedings are merely sup- 
plementary to the original foreclosure. — FIELD v. 
Snow, Mich., 82 N. W. Rep. 798. 

63. MoRTGAGE—Foreclosure—Notice.—Where defend- 
ant conveyed lands, taking the purchaser’s notes and 
mortgage, and foreclosed on failure of the purchaser 
to pay, and the affidavit on which the original notice 
by publication was made stated that personal service 
could not be made on the purchaser ‘‘within this 
county, the word ‘‘county” being used instead of 
“State,” as required by the statute, the court acquired 
no jurisdiction to render a decree of foreclosure, and a 
sale thereunder conveyed no title.—STILLMAN V. ROSEN- 
BERG, Iowa, 82 N. W. Rep. 768. 

64. MORTGAGES — Husband and Wife— Liability of 
Wife.—A decree of foreclosure against a husband and 
wife on a note and mortgage executed by them fixes 
the liability of the wife, and she cannot interpose the 
defense, on a petition for deficiency execution, that, 
as the note was not made with reference to her sepa- 
rate estate, she is not personally liable thereon.— 
OHRISTIAN V. SODERBERG, Mich., 82 N. W. Rep. 819. 


65. MORTGAGE SALE—Growing Crops.—The purchaser 
at a judicial sale of mortgaged premises is entitled to 
the growing crop of wheat on the land as against the 
tenant of the mortgagor who took a lease of the lands 
after default in the mortgage, and also as against the 
mortgagee of the tenant, whether either the tenant 
or his mortgagee were made parties to the proceedings 
in foreclosure or not.—RARDIN V. BALDWIN, Kan., 60 
Pac. Rep. 1097. 

66. MUNICIPAL CORPORATIONS—Contracts—Irregular. 
ity.—The fact that the board of public safety of Phila- 
delphia advertised for proposals and determined bids 
for lighting the city, instead of the department of pub- 
lic works, as directed by ordinance, is only an irregu- 
larity, prior to the execution of a contract with the 
successful bidder, where the board of public safety had 
all the facilities for conducting such business, not pos- 
sessed by the department of public works; and such 
fact will not enable a third person to maintain a suit 
to enjoin the mayor from executing the contract as 
directed by Act June 1, 1885.—PoTTs v. CITY OF PHILA- 
DELPHIA, Penn., 46 Atl. Rep. 195. 


67. MUNICIPAL CORPORATION—Damages From Over- 
flow in Natural Water Course.—A municipal corpora- 
tion is not liable for damages caused by such increased 
flow in a natural watér course as results from the im 
provements of lots and streets within the territory 
whose waters naturally drain into such water course. 
—CITY OF HAMILTON V. ASHBROOK, Ohio, 57 N. E. Rep. 
239. 

68. MUNICIPAL CORPORATION—Defective Sidewalks— 
Ice.—A city is not liable to a pedestrian for the condi 
tion of a sidewalk over an alley which has become un- 
even by the falling of snow, and the freezing and melt- 
ing of the same, while being used by persons walking 
over the alley, and teams passing in and out of it.— 
DAPPER V. CITY OF MILWAUKEE, Wis., 82 N. W. Rep. 
725. 

69. MUNICIPAL CORPORATION — Defective Street—In- 
jury to Married Woman.—Under Rev. St. 1878, § 1339, 
providing that, if damage happen to a person by rea- 
son of a defective street, such person shall have a 
cause of action against the city, but no such action 
shall be maintained unless, within 90 days after the 
happening of the event causing such damage, notice, 
signed by the party, shall be given, stating the place 
where such damage occurred, and that satisfaction 
therefor is claimed of such city, notice, signed by 





persons as attorney for M, that she was injured by a 
defective sidewalk. that she has, by reason of said in- 
juries, suffered pain, and that she will claim satisfac- 
tion for such injuries from the city, will not support 
an action by ber husband for loss of her services.—MC- 
KBAGUOE V. CITY OF GREEN Bay, Wis., 82 N. W. Rep. 
708. 


70. MUNICIPAL CORPORATIONS—False Imprisonment 
—Invalid Ordinance.—Where a municipality acts in 
good faith, without malice, in the arrest of one 
charged with violating an ordinance, it is not liable in 
damages, altbough the ordinance be invalid.—Mas- 
TERS V. VILLAGE OF BOWLING GREEN, U. 8. C. C., N. D. 
(Ohio), 101 Fed. Rep. 101. 

71. MUNICIPAL CORPORATIONS—Payment of Warrants. 
—A cityjis liable in damages to a holder of its warrants, 
payable out of a special assessment to be collected by 
the city, for the payment of warrants of subsequent is- 
sue and number before those of such holder.—NORTH- 
WESTERN LUMBER CO. V. CITY OF ABERDEEN, Wasb., 
60 Pac. Rep. 1115. 


72. MUNICIPAL CORPORATIONS — Sidewalks — Danger- 
ous Condition.—No recovery can be had against a city 
for injuries dueto slipping on an icy sidewalk on other 
than a business street, where such condition resulted 
from the leaking of a citizen’s hydrant, and had not 
existed more than three days, the defendant having 
no actual notice of such condition, and it not being 
shown that any officer of defendant had been along 
the street during such time or that such condition was 
a;matter of public talk.—COREY Vv. CITY OF ANN AR- 
BOR, Mich., 82 N. W. Rep. 804. 


73. MUNICIPAL CORPORATION—Surface Water—Liabil- 
ity.—Where a city, in the improvement of a public 
highway, constructed two catch-basins, which were 
connected by a drain pipe, whereby the surface water 
discharged in front of the plaintiff’s premises was in- 
creased, causing injury, an action in tort will not lie 
for the damage sustained, in the ab of evid 
that the catch-basins and drains were not properly 
constructed. The remedy is under the statute.—HOL- 
LERAN Vv. CITY OF BOSTON, Mass., 57 N. E. Rep. 220. 


74. MUNICIPAL IMPROVEMENTS—Constitutional Law— 
Assessment.—A legislative enactment which charges 
the entire cost of paving the streets of a city against 
the property abutting the paving, and in proportion to 
frontage, is not in contravention to the fourteenth 
amendment to the federal constitution.—WEBSTER Vv. 
CITY OF FarGO, N. Dak., 82 N. W. Rep. 7382. 


75. NATIONAL BankKs—Rate of Interest.—The rate of 
interest which a national bank may charge in Arizona 
is not limited te 7 per cent. by U.S. Rev. Stat. §§ 5197, 
5198, authorizing such banks to charge interest at the 
rate allowed by the laws of the State orterritory where 
they are located,and allowing only 7 per cent. if no 
rate is fixed by such laws, although Ariz. Stat. 2161, 
2162, allow parties to agree upon any rate, and in de- 
fault of any agreement to take 7 per cent. only, since 
under these statutes any rate which may be agreed 
upon is thereby “fixed” by the law.—A. J. Dages v. 
PHENIX NATIONAL BaNK, U.S. 8. C., 208. C. Rep. 732. 


76. NEGLIGENCE — Proximate Cause — Intervening 
Agency.—Where one railroad company delivered a car 
load of lumber to another for transhipment over its 
line, and the latter company neglected to inspect the 
same, and some of the lumber, on account of its not 
having been properly loaded, fell on one of the latter’s 
switchmen and killed him, the former is not liable.— 
LELLIS v. MICH. CENT. R. CO., Mich., 82 N. W. Rep. 
828. 


77. PARTNERSHIP — Rights of Creditors—Firm Prop- 
erty.—Where a partnership, ufter taking in a new 
member, treated property of the old firm as that of the 
new, pledging the same for its debts, the presumption 
is that such property constitutes assets of the new firm 
as to its creditors, although the new partner contrib- 
uted no capital, and there was no agreement between 
the partners as to the ownership of such property.— 
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NEW YORK COMMERCIAL CO. v. FRANCIS, U.S.C. 0. of 
App., Second Circuit, 101 Fed. Rep. 16. 

78. PENAL BOND—Sum Certain—Interest in Excess.— 
Where, in a suit on a penal bond in a sum certain, 
given to secure notes to that amount, defendants paid 
part of the notes before trial, and at trial it appeared 
that the balance due,jwithoutlinterest, exhausted the 
bond, it was error to render judgment for such bal- 
ance, with interest, ‘as damages for non-payment, 
since the penalty could not be enlarged.—PEOPLE’'S 
Sav. BANK V. CAMPAU, Mich., 82 N. W. Rep. 803. 

79. PHyYSICIANS—Certificates.—The law governing the 
practice of medicine in this State, and authorizing the 
State board of health to issue certificates to physicians 
and surgeons, is a police measure. It was not in- 
tended, by that act, to protect medical schools or med- 
ical practitioners from competition in business.—LIn- 
COLN MEDICAL COLLEGE OF COTNER UNIVERSITY Vv. 
POYNTER, Neb., 82 N. W. Rep. 855. 


80. PLEDGE—Assignment for Creditors — Preference. 
—An insolvent debtor may prefer one creditor to an- 
other by a pledge, where the transaction does not 
amount to an assignment forthe benefit of creditors. 
—HAaRING V. HAMILTON, Wis., 82 N. W. Rep. 698. 

81. QUIETING TITLE—Bill to Obtain Possession of 
Land.—A bill by the grantee of the purchaser of land 
at u mortgage sale, making a defendant of one who 
had not been a party to the foreclosure suit, but who 
was in possession of part of the premises, claiming 
title thereto by gift from the mortgagor, and adverse 
possession, praying that defendant’s title be declared 
not valid and that complainant be put in possession, 
was, asto such defendant, a billto quiet title and ob- 
tain possession of land without an ejectment suit, and 
hence would not lie under article 6, § 27, of the consti- 
tution, guarantying trial by jury.—CHANDLER V. 
GRABAM, Mich.,§2 N. W. Rep. 814. 

82. RAILROAD COMPANIES—Negligence—Fires.—In an 
action against a railroad company for damages from 
fire alleged to have been set by sparks from defend- 
ant’s locomotive, the burden ison the plaintiff to 
prove, not only that the fire was caused by sparks from 
defendant’s engine, but that the emission of such 
sparks was due to defendant’s negligence.—GARRETT 
v. SOUTHERN Ry. Co., U. 8. C. C. of App., Sixth Circuit, 
101 Fed. Rep. 102. 

83. RAILROAD COMPANY—Negligence—l’resumptions. 
—Proof that property has been destroyed by sparks 
emitted by a passing locomotive creates a presumption 
of negligence on the part ofthe railroad company or 
its employees, either inthe construction or handling 
of the locoomotive or in failing to keep it in proper re- 
pair.—MCCULLEN V. CHICAGO, ETC. Rr. Co., U. 8. O. C. 
of App., Eighth Circuit, 101 Fed. Rep. 66. 

84. RAILROAD COMPANIES—Statute Requiring Pas- 
senger Trains to Stop at County Seat.—The requirement 
that all regular passenger trains must stop at county 
seats, which is made by the Illinois act of Murch 21, 
1874, § 26, constitutes a direct burden upon interstate 
commerce in violation of the United States constitu- 
tion, so far, at least, as that statute requires through 
interstate passengers trains to stop at such stations 
when adequate train service has been provided for 
local traffic.—CLEVELAND, CINCINNATI, CHICAGO & ST. 
Louis Ry. Co. v. PEOPLE OF TH4 STATE OF ILLINOIS, U. 
8. 8. C., 20 Sup. Ct. Rep. 722. 

85. RECEIVERS—Accounting —Estoppel to Object.— 
Creditors who stand by and make no objection while 
the property of their debtor, a corporation in the hands 
of receivers, is sold by the sheriff under order of the 
court, and who acquiesce in the manner in which such 
sale is conducted, will not be heard, upon an opposi- 
tion to the receivers’ final account, filed long after- 
wards, to complain that the sheriff did not conform to 
the terms of the order, and sold in lots, when heshould 
have sold in block.—IN RE SHEETS LUMBER O0., La., 27 
South. Rep. 809. 


86. REMOVAL OF CaUsES — Federal Question.—An ac- 
tion in a State court against the receiver of a reilroad 





to recover damages for a personal injury resulting 
from alleged negligence in the operation of the road is 
not removable, asa case arising underthe constitu- 
tion or laws of the United States, solely on the ground 
that the receiver was appointed by a federal court. 
The liability which is the subject-matter of the action 
isone arising under general law or State statute, and 
not dependent onthe constitution or any law ofthe 
United States; and the appointment of the receiver 
was, moreover, made under general equity powers 
common to all courts of chancery.—GABLEMAN V. 
PEORIA, ETC. Ry. Co., U. 8.C. C. of App., Seventh Cir 
cuit, 101 Fed. Rep. 1. 


87. SALES—Fraudulent hKepresentations—Rescission. 
—Where the buyer of goods, in making a statement of 
his assets and liabilities, falsely stated the amount of 
his liabilities to be less than they actua!ly were, know- 
ing that the seller had requested such statement as a 
basis for determining as to his credit, the seller, if he 
relied on tife statement, on discovering such falsity, 
may rescind the sale, and recover the goods, though 
the buyer intended to pay for the goods, and did not 
intend to defraud the seller thereof.—MORRIS V. Pos- 
NER, Iowa, 82 N. W. Rep. 755. 


88. SALES—Seller’s Title — Ignorance of Purchaser.— 
An importer bought cotton under an sgreement with 
plaintiffs, his bankers, whereby they honored drafts 
for payment, took bills of lading, and received from 
the importer atrust receipt forthe cotton, and as it 
was sold the sale notes were transferred tothem. De- 
fendants, to whom a sale was made, promised to pay 
plaintiffs, to the importer’s account, but afterwards 
payment was made, by agreement, in a different man- 
ner. Other similar transactions had taken place be- 
tween defendants anu the importer, and defendants 
had never been informed ofthe agreement between 
the importer and plaintiffs. Held, that defendants 
were not liable to plaintiffs for the cotton sold.— 
BROWN Vv. WILLIAM CLARK CoO., R. I., 46 Atl. Rep. 239. - 


89. SPECIFIC PERFORMANCE—Evidence.—This action 
was brought to compei specific performance of a con- 
tract to sellland, whereby defendants, upon certain 
conditions,agreed to sell to plaintiffs the land described 
inthe complaint. Upon a trial anew in this court, and 
upon consideration of the evidence and factsin the 
record, it appears that long prior tothe commence- 
ment of this action the plaintiffs had transferred, each 
acting separately and at different dates, all their right, 
title, and interest arising under the contract of pur- 
chase and sale to these defendants; that such transfers 
were made knowingly and willingly, without fraud, 
and upon adequate consideration. Accordingly, held, 
that the plaintiffs are without equity, and have no 
standing in courtupon which ac'aim of specific per- 
formance can be predicated.—MaGNousson Vv. LINWELL, 
N. Dak ., 82 N. W. Rep. 743. 


90. SPECIFIC PERFORMANCE—Oral Contract — Statute 
ot Frauds.—W here, in consideration of an oral contract 
for the renewal of a lease fortbree years, the lessee 
was to make certain improvements, and be sued for 
specific performance, cluiming a part performance in 
having made the improvements, and his evidence did 
not clearly show the amount of labor and money ex 
pended, nor that the improvements were of permanent 
value to the estate, nor that they were referable solely 
to the oral contract, and not to the requirements of 
the prior lease, a judgment for defendant entered on a 
motion for a nonsuit was proper.—ANDERSON Vv. 
SCHNEIDER, Wasb., 60 Pac. @ep. 1125. 


91. SUNDay Law—Illegal Sales.—Under St. 1895, ch. 
434, § 2, probibiting business transactions on the Lord’s 
Day, excepting the retail sale of drugs and medicines, 
where defendant, who carried on a drug business, 
sold cigars and tobacco on that day, defendant's evi- 
dence that he stated tothe purchaser when he asked 
forthe articles that he would sell them as drugs was 
properly excluded, as the evidence offered had no 
tendency to show that the sale was within the protec- 
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tion ofthe statute.—COMMONWEALTH V. GOLDSMITH, 
Mass., 57 N. E. Rep. 212. 

92. TAXATION — Bills and Notes.—Non-negotiable 
notes representing loans in Louisiana made by the 
agent ofa corporation doing business therein, when 
kept within the State by the agent, may be subjected 
to taxation by the law of the State in which they are 
held.—COMPTOIR NATIONAL D’ESCOMPTE DE PaBISs V. 
BOARD OF ASSESSORS, La., 27 South. Rep. 801. 

98. TAXATION- Grain in Elevators — Constitutional 
Law.—Chapter 5 of the Laws of 1899, which relates to 
the assessment and taxation of grain in elevators, 
warehouses, and grain houses, does not Violate section 
176 of the State constitution, which requires that “laws 
shall be passed taxing by uniform rule all property 
according to its true value in money.” Neither is 
such act obnoxious to subdivision 23 of section 69 of 
the constitution, which prohibits the legislature from 
passing local or special laws for the assessment or 
collection of taxes; norto section 11 of She constitu- 
tion, which requires that ull laws of a general nature 
shall have a uniform operation,—and is a valid enact- 
ment.—MINNEAPOLIS & NORTHERN ELEVATOR CO. V. 
TRAILL Co., N. D., N. Duk., 82 N. W. Rep. 727. 

94. TAXATION—State Board of Equalization—Powers. 
—The State board of equalization was empowered by 
Const. art. 12,§15,to ‘“‘adjust and equalize the valua- 
tion of the taxable property among the several coun- 
ties of the State,” which limits the rate of tyxation to 
be imposed for such purposes. Held,that the State 
board of equalization was without power to increase 
upportionately the valuation of the property in the 
several counties of the State, and thereby increase the 
total.—STaTE V. FORTUNE, Mont., 60 Pac. Rep. 1086. 

95. TaXaTION— War Revenue Tax—Stamp on Exprese 
Company’s Receipt.—An express company is not for- 
bidden by the act of congress of June 13, 1598, known 
us the war revenue act, from adding to its rates an 
umount sufficient to cuver the cost of the stamp re 
quired to be affixed toa receipt issued to the shipper, 
und thereby shifting the burden of the tax upon the 
shipper, if the rate as increased tnereby is not unrea- 
suonable.— CRAWFOLD V. HUBBELL, U.S. 8. C., 20 8. CU. 
Rep. 701. 

96. TaxtS-Puyment by Second Mortgagor.—Under 
Rev. St. 1598, § 1158, providing that when oue who has 
a lieu on lands shall pay taxes on the same he shall 
h.weafurther lien for the amount so paid, with inter- 
est, where a second mortgagee puid taxes, his lien was 
not paramount to that of the first mortgagee, but sim 
ply udditivnel to, and of the same nature as, that of 
his moitgage.—HILL v. BOFFINGTON, Wis., 82 N. W. 
Rp. 712. 

97. TeLaGraPH ComMpaNny—Mental Suffering — Com- 
plaint.— Wuere, in an action against a telegraph com- 
pauoy for delay in delivering a message, by reuson of 
which plaintiff was unableto reach his home duri:g 
the sudden illuess of his wife and death of his child, 
the ovly element of damage alleged was mental suffer- 
ing, the complaint was demurrabie, siace, being un 
auction fortort, mentul suffering, without other dum- 
vg’, is insufficient to sustain a cause of actioin.— 
Buvust V. WESTERN USION TEL. Co., Ala., 27 Suutn. 
Kep. 779. 

93. TRADE-MaRKS — Iojunction.—The marking or 
weaving of the cowplainaut’s name on the selvedge or 
m.rgin of silk mauufactured by it is nothing more 
thun a method of marking the manufacturer's pume 
vu his goods, and cannot be protected asa patented 
process or trade mark, though complainant first in- 
trocuced the wethod in this country.—STriRLING SILK 
MFG. Ud. ¥V. SPMRLING SILK CO., N.J., 46 Atl. Rep. 199. 


99. Usurny—What Law G.verns—Place of Payment.— 
l’ .rties to a loan by a corporation of one State to a 
resident of another, to be paid to the borrower in bis 
own State, and secured by mortgage on real estate 
there situated, will be presumed to have contracted 
with reference to the laws of the Stute of the lender, 
where repayment of the principul of the debt is to be 





there made; and the question whether the contract is 
usurious is to be determined by the law of that State, 
especially if, under such law, it is valid, while under 
the law of the State of the borrower it is invalid.— 
HIERONYMUS V. NEW YORK Nat. BUILDING & LOAN 
Assy., U. 8. ©. C.,8. D. (Ala.), 101 Fed. Rep. 12. 

100. VENDOR AND PURCHASER—Vendor’s Lien.—Where 
a husband and wife are joint owners by the entirety of 
property, and contract to exchange it for other prop- 
erty and a certain amount of cash, the wife, on the 
death of her husband, is entitled to maintain a bill to 
evforce a vendor’s lien against the property conveyed 
by them, for the unpaid balance of the purchase price. 
—KULLING V. KULLING, Mich., 82N. W. Rep. 847. 

101, WaTERS—Irrigation— Failure of Supply.—A canal 
company, having contracted to furnish rice farmers a 
sufficient supply of water to irrigate their lands during 
the planting season, cannot be held liable for damages 
which resulted from an insufficient supply, if the same 
is attributable to the inadequacy of the fall of rain, 
from which source its canal was to be supplied.— 
LANDERS V. GARLAND CANAL CO., La., 27 South. Rep. 
727. 

102. WILLS—Construction—Trust.—Testator gave the 
income from his estate to his wife for life, remainder 
to two children and a trustee, who should pay the in- 
come from his shureto a third child, and, in case he 
should for seven yeurs at any one continuous period 
lead « moral life, the trustee should convey to him the 
remuliuder of the trust fund. Held, that the trust cre- 
ated by the will was closed when the child hud leda 
moral life for seven years, irrespective of whetner the 
widow was living at the time or not.—ORDWayY Vv. 
GARDNER, W's., 82 N. W. Rep. 696. 

1038. WiLL—levise—Husband and ¥ ife —Where te sta- 
trix devised a lifecstate in COmmon to her husband 
and children in a portion of ber realty, subject to the 
payment of legacies out of the rente, the fact that the 
husband, who nad received ro other bi quest, adminis- 
tered her estate on failure of her executors to prove 
the will and r. ceived all the rents from the reulty 
charged, showed no eh clion to tuke under the will in 
lieu of bis more valuable right of tenancy by the curt 
esy, aud hence the laud was subject, at his death, to 
Payment of the legacies, (hougi the husband had re- 
ceived sufficient rents tu satisfy the saime.— KERRIGAN 
v. CONELLY,N. J., 46 Atl. Rep 227. 


104. WILLS- Election by W.duw—Homestead.—Under 
Comp. Laws 1897, §§ 8935, 8946, providing that whena 
widow shall be entitled to elect whether to take under 
the will or be endowed of the lands of ber husvand she 
shali be deemed to have elected to take unver the will, 
unless within one yeur after the husband’s death she 
shall Commence proceedings for assignment of dower, 
a widow, by failing to Commence such proceedings 
within ove yeur after ber husband’s death, and by peti- 
tioning the probate court to proceed under the will, 
aud allow her a reasonable sum instead of her dower, 
waives her right to dower.—KosT&éK V. GELLEN, Mich., 
52 N. W. Kep. 823. 

105. Witnkss Communication of Party with Dece 
devt.— Under a statute prohibiting the examination of 
a party to an action in regard to apy personal trunsac- 
tions between such person and a person deceased at 
thet me of the action, parties defendant in an action 
by an heir to qui t tithe to inherited laud, where the 
defense is mad that the land was inherited by a 
bactard child of the decedent, will not be allowed io 
testify to trunsuctions, ¢ NVersations, aud illicit rela 
tions with deceased.—MCCORKENDALK V. MCCUORKKEN.- 
DALE, Lowa, 82 N. W. Rep. 754. 

106. WiTNESS - Credibility.—The testimony of a wit- 
ness whose reputation fur truth aid veracity in the 
neigbborhvod in which he resides is shown to be bad 
is not necessarily destroyed, but should be considered, 
and given such weight as, under all of the c:rcumstan- 
ces, the jury believe it entitled to. It sould be disr: - 
garded if the jury believe it entitled to nv weight.— 
HIGGins Vv. WREN, M:nn.,82 N. W. Rep. 859. 





